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THE ENGLISH STATUTES OF 1895. 


IFTY statutes are contained in five very thin numbers of the 

Law Reports for 1895, but most of them are so special that 
it is difficult to find any at all likely to interest the readers of this 
Review. An inexorable mandate has however been issued, and 
the attempt must be made. 

The first statute requiring notice is the Shop Hours Act, 1895 
(58 Vict. c. 5). The Shop Hours Act, 1892 (55 & 56 Vict. c. 62), 
§ 3, forbade the employment of a young person in a shop for more 
than seventy-four’ hours a week, and §5 imposed a fine for any 
employment contrary to the Act. § 4 provided that a notice 
should be kept exhibited by the employer in a conspicuous place 
referring to the provisions of the Act, and stating the number of 
hours in the week during which a young person might lawfully be 
employed, but imposed no penalty for the omission to affix such 
notice. § 7 provided that all offences under the Act should be prose- 
cuted and all fines recovered in like manner as offences and fines 
were prosecuted and recovered under the Factory and Workshop 
Act, 1878; 2. é@., on summary conviction before a court of summary 
jurisdiction in manner provided by the summary Jurisdiction Acts. 
In Hammond v. Pulsford! an attempt to enforce § 4 by means of 
the penalty under § 5, in a case where the actual employment was 
under seventy-four hours, not unnaturally failed. It was hinted by 
counsel, and apparently the proposition was adopted by the cur- 
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rent legal papers and by the legislature, that there was no means 
of punishing a breach of § 4, that there was a slip in the Act, and 
a wrong without a remedy. The Shop Hours Act, 1895, was there- 
fore passed with a view to remedy this defect, and a fine of forty 
shillings is imposed if the notice is not exhibited. Assuming, as 
one is almost bound to do, that the general view is correct, and 
that there was a casus omissus in tbe former Act, the point arises 
whether there is not a far larger defect in the general law of 
England, or at all events in that part of it which is administered 
by courts of summary jurisdiction. A statute orders a definite act 
to be done, which act concerns a certain part of the public. That 
act is disobeyed. Stephen’s Digest of Criminal Law, Art. 134, 
states that “‘ Every one commits a misdemeanor who wilfully diso- 
beys any statute of the realm by doing any act which it forbids, or 
by omitting to do any act which it requires to be done, and which 
concerns the public or any part of the public, unless it appears 
from the statute that it was the intention of the legislature to pro- 
vide some other penalty for such disobedience.” No penalty 
being provided, the offender could, it would seem, be indicted for 
misdemeanor; and, by Art. 23, “ Every person convicted of a mis- 
demeanor for which no special punishment is provided by law is 
liable to fine and imprisonment without hard labor (both or either), 
and to be put under recognizances to keep the peace and be of 
good behaviour at the discretion of the court.” ‘The statute, how- 
ever, unfortunately relegates the offender to a court of summary 
jurisdiction. This appears to have the curious effect of enabling it 
to be disobeyed with impunity. It certainly would be more con- 
sistent to give a general power to courts of summary jurisdiction to 
fine and imprison to a definite limited extent for offences which 
the legislature directs them to try without providing a special 
punishment. 

The Army (Annual) Act, 1895 (58 Vict. c. 7), and the Ap- 
propriation Act, 1895 (58 & 59 Vict. c. 31), call for no special 
remark, but students of Dicey on the Law of the (English) Con- 
stitution may like to glance at Acts by which the Commons are 
enabled under a veiled threat of not passing them — that consti- 
tutional Surg pdoriy tiv “Apns didei — practically to give the 
conventions of the constitution the force of law. 

The Documentary Evidence Act, 1895 (58 Vict. c. 9), adds the 
Board of Agriculture to the Government Departments to which 
the Documentary Evidence Acts apply. (See Stephen’s Digest of 
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the Law of Evidence, Art. 83, where the three methods of proof 
will be found.) 

The Finance Act, 1895 (58 Vict. c. 16), makes a few alterations 
in the Stamp Act, 1891 (54 & 55 Vict. c. 39). Under the Stamp 
Act, 1891, a receipt written upon a bill of exchange or promissory 
note duly stamped, or upon a bill drawn by any person under the 
authority of the Admiralty upon and payable by the Accountant 
General of the Navy, was not liable to duty. In future it will be 
so liable, except in the case of bankers writing their names on bills 
or notes in their ordinary course of business, or payees of drafts 
payable to order signing the same. If a payee wishes for any 
reason to indorse a bearer check, it would be as well first to make 
it an order check. Where property is vested by an Act of Parlia- 
ment, a Queeén’s printer’s copy is to be stamped. If purchased 
under a statutory power, the instrument of conveyance is to be 
stamped. In each case, the stamped copy Act or the instrument 
is to be produced to the Inland Revenue within three months 
after vesting or completion, with a penalty for non-compliance. 
It is sometimes thought that railway companies and others who 
purchase property which they mean to hold permanently do not 
always take the trouble to stamp their deeds, and unless the deed 
has to be produced in court the Revenue loses the duty. In future 
they will have to exercise greater care on this point. 

The Stampe*Act, 1891, made life and accident policies of insur- 
ance include the well known newspaper advertisements in that 
behalf. The same principle is now to be applied to insurance 
against sickness or incapacity from personal injury. Formerly, 
when three months after the first execution of any instrument had 
elapsed, there was no power to remit stamp penalties. This limit 
is now abolished. This is perfectly right, as dona fide mistakes 
may be made and not discovered within the necessary three months. 
The Commissioners may quite well be trusted not to exercise their 
powers of remission unreasonably. 

The Seal Fisheries (North Pacific) Act, 1895 (58 & 59 Vict. 
c. 21), is probably too well known in the States to require English 
comment. It is one of the many Acts in favor of a close time for 
seals, and applies to the animal known as the “ fur seal,” and to 
any marine animal specified in that behalf by an Order in Council 
under the Act. Presumably this means marine animals, e7usdem 
generis, and would not extend to whales, turtles, or sea-serpents, 
but the language is remarkably wide. 
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Under the Law of Distress Amendment Act, 1895 (58 & 59 
Vict. c. 24), a bailliffs certificate may be cancelled by a judge of 
the County Court that granted it, without the necessity of proving 
extortion or misconduct as heretofore. A person who distrains 
without a certificate incurs a penalty of £10, besides being, as 
before, liable for trespass, and if goods exempt from distress are 
seized they or their value can be summarily and quickly recov- 
ered, instead of being tardily replevied. 

The Mortgagees Legal Costs Act, 1895 (58 & 59 Vict. c. 25), 
enables a solicitor mortgagee or transferee to charge profit costs. 
It was considered by the judges that, though such a solicitor mort- 
gagee might add out of pocket costs to his security, he could not 
add profit costs, not because of any fiduciary relationship, but be- 
cause the costs had never been incurred. The bargain was that 
the mortgagor might redeem on payment of principal, interest, 
and costs; i. e. costs incurred by the mortgagee which did not 
include remuneration for his own personal irouble.! The solicitor 
mortgagee could of course have employed some one else to do the 
work, and then the charges would have had to be paid, but if he 
voluntarily chose to do the work himself he was considered to do 
it as mortgagee, and not as mortgagee’s solicitor. Rightly or 
wrongly, this was considered by the persons concerned as the 
acme of absurdity and the height of injustice, and in future the 
grievance will be removed. The mortgagee solicitor is to be 
looked upon as two persons, viz. a mortgagee and a solicitor, 
the former of whom can instruct the latter or his firm profes- 
sionally, and the latter of whom, or his firm, can charge the usual 
profit costs. Without furthe detail it may be stated that the 
Act has removed the disabilities attaching to mortgagees from 
a solicitor’s shoulders, leaving the rest of the community subject 
thereto. It seems quite clear that it has not removed the corre- 
sponding disabilities attaching to trustees; and now that a little 
correspondence has made this grave oversight plain to the profes- 
sion, there is like to be a fresh outcry. It is so usual to have a 
special clause enabling solicitor trustees to charge profit costs even 
for work that would ordinarily be done without the intervention of 
a solicitor, that the chief effect of the new concession which is 
bound to come will simply be to save draughtsmen the trouble of 
inserting the clause. The clause in question often extends to all 





‘a Jn re Roberts, 43 Ch. D. 52; Zw re Doody, 1893, 1 Ch. 129, and cases therein 
cited. 
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professional men, and no doubt the legislature will take that into 
account, and in a future Act enable all mortgagees and trustees 
whatsoever to make reasonable charges for work properly under- 
taken by them in some other capacity than that of mortgagee or 
trustee. It would certainly be unfair to allow a solicitor trustee 
and to forbid an accountant trustee to make his usual charges. 

The Market Gardeners Compensation Act, 1895 (58 & 59 Vict. 
c. 27), is somewhat socialistic, and very much favors market gar- 
deners as against their landlords. The Agricultural Holdings Act, 
1883 (46 & 47 Vict. c. 61), giving compensation for improvements 
divided improvements into three classes: Ist, Improvements to 
which consent of landlord is required; 2d, Improvements in re- 
spect of which notice to landlord is required; and, 3d, Improve- 
ments to which consent of landlord is not required. 

Needless to say, the present Act enlarges class 3. So far as 
market gardens. are concerned, “erection or enlargement of build- 
ings,” “making of gardens,” and “ planting of orchards or fruit 
bushes,” are removed from class 1, and an enlarged list is inserted 
in class 3. An incoming tenant could formerly purchase the out- 
going tenant’s right to compensation with the landlord’s consent in 
writing. Such consent is no longer necessary. During his ten- 
ancy the tenant may remove fruit trees or fruit bushes planted by 
him and not permanently set out. The above provisions apply 
where, after the commencement of the Act, it is agreed in writing 
that a holding shall be let or treated as a market garden. Where 
a holding is, at the date of the commencement of the Act, used as 
a market garden with the landlord’s knowledge, and the tenant has 
then executed thereon, without previous written notice of dissent 
by the landlord, any improvements in respect to which a right of 
compensation or removal is given by the Act, then the Act applies 
to the holding as if it had been agreed in writing after the com- 
mencement of the Act that it should be let or treated as a market 
garden. This seems to mean that user plus one such improvement 
executed before the Ist of January, 1896, brings the whole Act 
into operation without any consent on the landlord’s part. If this 
is so, it is somewhat hard on the landlord, as he might have given 
a previous written dissent to the improvement had he known a 
future Act would affect him retrospectively. It would be fairer to 
confine the section to improvements executed after the 6th of July,’ 
1895, when the Act was passed. Presumably, “ then” means “ at 
that date,” and not “then or thereafter.” In any case, however, 
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an improvement may quite well be made without any knowledge 
on the part of the landlord, and it seems strange to throw the onus 
of express dissent on him in such a case. 

Under the False Alarms of Fire Act, 1895 (58 & 59 Vict. c. 28), 
the practice of ringing a street fire alarm wantonly will cost the 
practical joker £20. Under this statute, and two or three others 
of the year, the accused person and his wife are competent, but not 
compellable witnesses. This is a sort of tentative provision in- 
troduced into most new criminal or quasi criminal statutes, and if 
it is found to work well it will no doubt be made applicable to all 
criminal trials. 

The Extradition Act, 1895 (58 & 59 Vict. 33), enables the Sec- 
retary of State to direct an extradition case to be heard elsewhere 
than at Bow Street in cases where the removal of the accused 
person is dangerous to his life or prejudicial to his health. The 
recent case of Dr. Herz shows the necessity of some such pro- 
vision. Two more blows at the Lazssez faire doctrine are dealt by 
the Fatal Accidents Inquiry (Scotland) Act, 1895 (58 & 59 Vict. 
c. 36), and the Factory and Workshop Act, 1895 (58 & 59 Vict. 
c. 37). The former provides for public inquiry in regard to fatal 
accidents occurring in industrial employments or occupations in 
Scotland. The latter amends and extends the Factory Acts. It 
is far too long to be dealt with here, but it may be mentioned in 
passing that it provides two hundred and fifty cubic feet of space 
for every person employed in a room, or four hundred cubic feet 
for over time, and if artificial light other than electric is used the 
Secretary of State may increase these figures. Dangerous fac- 
tories and machines may be summarily stopped till the danger is 
removed, and in the case of machines ex parte interim orders can 
be obtained. Wearing apparel is not to be made, cleaned, or 
repaired in a house where there is small-pox or scarlet-fever. 
Fire escapes are to be provided. Young persons are not to be 
employed over time under § 53 of the Act of 1878, and women 
may only be so employed for three (instead of five) days in any 
one week, or thirty (instead of forty-eight) days in any twelve 
months. With so much just and proper legislation in favor of 
workmen, one might fairly expect to find some small provision for 
the protection of employers, such as, for example, a provision for 
the more speedy and effectual suppression of the gross abuses of 
picketing during a strike. If picketing within a mile of the 
factory were forbidden, and violence put down witha firm hand at 
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the outset, it would scarcely ever be necessary to call out the 
military to shoot unoffending people a mile away from the scene. 
It is really doubtful, considering the excellent half-penny evening 
papers, that so thoroughly understand and explain the causes of 
and remedies for each strike as it occurs, whether picketing is even: 
necessary at all. Be that as it may, a free radius of a mile would 
not hinder its /egzt2mate use, and some such provision would have 
relieved the year’s legislation from a possible charge of one- 
sidedness. 

The Summary Jurisdiction (Married Women) Act, 1895 (58 & 
59 Vict. c. 39), greatly extends the jurisdiction of the magistrates 
and courts of summary jurisdiction under the Matrimonial Causes 
Act, 1878 (41 & 42 Vict. c. 19), and the Married Women (Main- 
tenance in Case of Desertion) Act, 1886 (49 & 50 Vict. c. 52), 
the latter of which it repeals. The former Act gave the court 
power, where a husband was convicted of aggravated assault, and 
the court was satisfied that the future safety of the wife was in 
peril, to release her from cohabitation, order maintenance, and give 
her the custody of the children up to the age of ten. The Act of 
1886 gave power to order maintenance in case of desertion, but, 
except by a meaningless marginal note, did not deal with the 
custody of children. 

The present statute provides a remedy for any married woman 
who has not committed an act of adultery uncondoned, unconnived 
at, or unconduced by her husband, and whose husband is convicted 
of an aggravated assault on her, or convicted of assault on her and 
fined more than £5 or imprisoned over two months, or deserts her 
or is guilty of such persistent cruelty, or wilful neglect to main- 
tain her, as to cause her to live apart. In such a case, she may 
obtain an order tantamount to a decree of judicial separation on 
the ground of cruelty, custody of the children to the age of sixteen, 
maintenance, and costs. The order will be discharged if the wife 
resumes cohabitation or commits adultery. By this provision, a 
certain prima facie danger of immorality arising from the statute 
is avoided. The statute is considered highly beneficial to the 
poorer classes, and probably its scope will sooner or later be 
extended to those matrimonial remedies which can at present only 
be obtained by those able to afford the luxury of an application to 
the High Court of Justice. 

The next statute is the bar sinister of the year’s legislation, 
being in effect a re-enactment of the ninth clause of the Decalogue. 
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It is a painful fact that, at the close of the nineteenth century, an 
English Parliament has found it necessary to pass a statute to pre- 
vent Englishmen making or publishing false statements of fact in 
relation to the personal character or conduct of Parliamentary can- 
didates, without on reasonable grounds believing such statements 
to be true. By the Corrupt and Illegal Practices Prevention Act, 
1895 (58 & 59 Vict. c. 40), this offence is made an illegal practice 
within the Corrupt and Illegal Practices Prevention Act, 1883 (46 
& 47 Vict. c. 51), and a person found guilty is, on summary con- 
viction, liable to a fine not exceeding 4100, and for five years 
can neither be registered nor vote in the place where the offence 
is committed. Candidates found guilty on election petition 
are subject to further disqualifications. Injunctions may be 
granted. A candidate is not liable for statements unauthorized by 
himself or his election agent, unless his election was procured or 
materially assisted thereby. In the latter case, presumably, the 
candidate would merely lose his seat for that Parliament. It is to 
be hoped that this statute may soon become a dead letter for want 
of offenders, and that a future Parliament may feel themselves 
justified in repealing it. 

The Naturalization Act, 1895 (58 & 59 Vict. c. 43), adds cer- 
tain words to § 10, subs. 5, of the Naturalization Act, 1870 
(33 & 34 Vict. c. 14), which will now read as follows, the addi- 
tional words being printed in Italics: ‘Where the father, or 
the mother being a widow, has a certificate of naturalization in 
the United Kingdom, every child of such father or mother who 
during infancy has become resident with such father or mother in 
any part of the United Kingdom, or with such father while in the 
service of the Crown out of the United Kingdom, shall be deemed 
to be a naturalized British subject.” The statute is properly made 
retrospective in its operation. The alteration speaks for itself. 

With this statute a somewhat lengthy, and perhaps unavoidably 
dry, paper must conclude. The compression of statutes is such a 
dangerous task, that it is rash to hope all inaccuracy has been 
avoided. It is rumored, however, that Harvard students are trained 
from the outset of their course to look with distrust on anything 
but the zpszsstma verba of the actual statute. Mistakes may 
amuse, but cannot mislead, such true worshippers at the shrine of 
their goddess, Law. 

G. Rowland Alston. 
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ANCY an Englishman who owns the Vendome and concludes 

to buy the Brunswick also. Price is agreed, proper sale con- 

tract duly executed. The price is to be a million cash. Vendor's 

plans and programme for future business arrangements change 

of course; but the Englishman changes his notion, stays at home 

in London, runs his Vendome by agents, lessees, etc., becomes con- 

trary and obstinate, and finally refuses to do a thing, and defies the 
vendor. 

What can the vendor do about it? It is annoying to see his 
promisor and business rival enjoying the rents and revenues of a 
two-million-dollar hotel near by, without even sneaking its title 
into the name of a wife or brother-in-law, while said rival repudiates 
his contract duty, shelters his personam under the Meteor Flag, 
and enjoys full Massachusetts protection of his property. But 
what can vendor do about it? 

The only complete justice for vendor is to get his price. Since 
Old Colony Railroad v. Evans,! a lawsuit will not give him the 
agreed million, but only a verdict for excess of price over value, no 
great sum when intelligent parties are dealing. We need not now 
speak of possible depreciations, so, if there is no jurisdictional 
stumbling-block in the way, vendor ought to have specific perform- 
ance of the contract decreed by an equity court, and to have his 
contract price decreed to him, collectible by execution, for of 
course he will have attached the Vendome in his equity suit. 

The attachment gives jurisdiction of the 4s, opens a door to 
some possible relief. ° How much and what relief will depend upon 
how far the right arm of the Commonwealth reaches. Of that 
hereafter. We will suppose all the citations, etc. required by the 
equity rules ina suit against a non-resident duly given. 

We may say, in passing, that it is the clear policy of the Com- 
monwealth to aid its citizens against the misdeeds and defaults of 
foreigners to the utmost of its power. Its execution seizes the 
foreigner’s property here, though the judgment has no extra-state 
force. Before a foreign guardian of a foreigner can carry off per- 
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sonalty, he must get a license, which will not be granted if a citizen 
creditor object, and even a bonded resident guardian of a foreigner 
cannot carry off his personalty except on conditions imposed in 
Probate Court, after public notice, etc. Laws of personal arrest 
exist against a foreigner who “intends to leave the State.” Non- 
resident executors, foreign express companies, insurance compa- 
nies, etc., must have a resident agent to receive service of process. 
Support of a non-resident wife may be decreed here without any 
attachment.! If a foreigner has or pretends a cloud over Massa- 
chusetts land, our courts dissipate the cloud, without any personal 
jurisdiction over or service upon the foreigner.?, They sequestrate 
unattachable property of a non-resident in favor of a citizen cred- 
itor. The Legislature has also invented a conveyance by “ a suit- 
able person” under direction of an equity court when a foreigner 
has any interest in any realty or personalty, a wood-lot or a cow, 
which by any trust express, written or oral, or even only implied, 
ought (or any interest therein) to be conveyed to a citizen (P. S., 
ch. 141, sec. 22). Further illustration is not necessary. It is plain 
that every effort should be made to aid the citizen against the 
wrong-doing foreigner. 

If our client were vendee of the Brunswick and held the Eng- 
lishman’s bond to convey him the hotel, vendee would succeed 
under the above section 22, and the “ suitable person” would exe- 
cute a deed to him.* But the court does not think a vendor can 
get relief under section 22. 

Does he need it? He now holds the whole legal title to this 
Massachusetts hotel, and has facilities which a vendee has not. 
He does not need to ask so much of the court. Perhaps he can 
be helped to what is right and equitable without any decree zm rem, 
and without any decree ordering the Englishman’s personam to do 
anything. Perhaps his own full legal title may be modified, mar- 
shalled, or conveyed, he being willing and ready so to do. Perhaps 
such modification may be offered or tendered, which is all equity 
would seem to care about, so as to accomplish all the equitable 
preliminaries that a vendor ought to offer in order to entitle him to 
an execution for his cash price. There is no doubt that the Com- 
monwealth dealing with its own land can authorize such tender in 
a bill in equity against an absent foreigner, and make it equivalent 
to full performance by vendor of all preliminaries due from him. 





1 Blackinton v. Blackinton, 141 Mass. 435. 
2 Short v. Caldwell, 155 Mass. 57. 





8 Felch v. Hooper, 119 Mass. 52. 
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It does not follow that her courts can. They may have no equitable 
jurisdiction at all, so we have to inquire whether the vendor’s own 
control of the legal title suffices. He therefore brings his bill, not 
for legal damages, but for true equitable relief, vzz. full specific 
performance, tenders in his bill, and places on file a correct deed of 
the Brunswick, asks the approval of his action by the court as and 
for a performance on his part of his whole duty, and an order of 
execution for his price. Such approval must be by decree, and we 
are brought to the question whether this decree is objectionable as 
being 7 vem, or as being such a decree iu personam as must not 
be made against a foreigner. 

Well, it is not 2% rem. The court conveys no title. The plain- 
tiff alone does whatever looks in that direction, and places with the 
clerk the title of the Brunswick for the acceptance of the English- 
man. The court merely inspects, sees that the plaintiff is fairly 
doing what devolves upon him to do, as it would verify the per- 
formance of any other preliminaries, puts its determination in form 
of a decree, orders the clerk to hold the deed for defendant’s 
acceptance (if he ever claims it) and to issue execution for the 
cash. Perhaps the title does not pass at all. Perhaps it never 
does by any tender. It is not material to the principles of equity 
that the title should actually vest in the Englishman, but it is 
material that the plaintiff should do his duty by tendering. The 
actual title might not pass if the foreigner had been caught on the 
wing in a transit across Massachusetts by a personal tender and 
citation. Yet in that case the court would certainly act, and its 
jurisdiction over subject and person would be unquestioned. 
Jailing for contempt is not accepting the filed deed, and is not 
available after the foreigner’s aforesaid transit has been completed. 
In short, does equity really care whether he accepts or not? We 
will inquire by and by. But in Merrill v. Beckwith,” the court con- 
sidered that it could not “compel him to accept a conveyance,” 
and, the suit being 7 personam, “ could not bind him personally by 
its decree.” 

This brings us before long to the question of much practical 
interest to vendors: Is any acceptance necessary? Is any decree 
to accept necessary? Is it necessary to bind the foreigner person- 
ally to anything in our hotel suit brought by a vendor? 

We shall not discuss suits to compel a foreign vendor to execute 
a conveyance, which would be an act of power 7” personam, and to 





1 Thompson v. Cowell, 148 Mass. 552. 2 163 Mass. 505. 
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compel action, activity, 2 personam. Such cases are Spurr v. 
Scoville,! Moody v. Gay,? etc. We discuss only a vendor’s bill, and 
no action or signature of defendant is wanted. 

It is true that no decree zz personam can be made when there is 
such jurisdiction as the Vendome attachment gives? Is it not 
more scientific to say that no decree compelling activity of the 
foreigner can be made? Is there not in this regard a vital dis- 
tinction between decreeing against a defendant who is to be passive 
and one who is to be active? In Spurr v. Scoville he would have 
to be active, i.e. execute and acknowledge a deed, and Judge 
Fletcher there says the court will, if there are other parties in same 
cases ‘‘ proceed against those other parties, and if the absent parties 
are merely passive objects of the judgment, a complete determina- 
tion may be obtained.” Sir Thomas Plummer? says: “ Not having 
them before the court, though their rights may be bound, there is a 
difficulty in making them act. The plaintiff requires specific per- 
formance of the agreement, supposing it proper for a few to execute 
the lease in behalf of the rest. In a conveyance of the interest, all 
must join. But that difficulty presents no objection to binding the 
rights of the parties not before the court. That is authorized in 
every one of the cases referred to. Ifthe court cannot proceed to 
compel the defendants to do the act required, it must go as far as 
it can.” This is the doctrine of Judge Story‘: ‘The absent party 
cannot be compelled to do any act. But if the disposition of the 
property in controversy is in the power of the parties, the court 
may act upon them and through them upon that property.” And 
in Fell v. Brown® the Chancellor says: “I admit the distinction 
has been taken as to proceeding in the absence of parties abroad, 
between their being active or passive parties.” Well, our vendor 
is content to have the Briton passive, — under the court’s approval 
puts his deed of the Brunswick on file for defendant’s acceptance, 
— asks no decree which shall make the defendant act, sign, or do, 
only a determination by the court that vendor has done his duty, 
and its permission, not order, to defendant to take the deed from 
the clerk; and all this not as a record to have extra-territorial 
force, but as a determination of preliminaries to the end that a cash 
execution against attached Massachusetts property may issue. 

By English practice this can be done, the hotel being within 











1 3 Cush. 578. 4 Eq. Pl., sec. 81-87. 
2 15 Gray, 457. 5 2 Bro. Ch. 276. 
3 Meux v. Maltby, 2 Swanst. 277. 
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jurisdiction, and a citation to be served out of jurisdiction is 
allowed. Judge Aldrich calls this practice an improvement upon 
ours, and thinks “it would be no great enlargement of the rule of 
relief laid down in Felch v. Hooper against a foreigner, for the court 
to decree, in accordance with the English rule, specific perform- 
ance of a contract concerning land within jurisdiction, although 
the defendant should be out of jurisdiction and never had been 
within it.”?} 

Some questioner may ask, “ Does all this transfer the Brunswick 
title to the Englishman? Can a man be made a landowner with- 
out his acceptance?” We have alluded to this, and should even 
incline to agree with the questioner, but shall not do so quite yet, 
because of the opinion of Shaw, C, J., in Concord Bank v. Bellis?: 
“A good conveyance may be made by deed poll to an infant, lunatic, 
or feme covert (1852), although such grantee would be under legal 
disability to convey. It is true that in theory of law the grantee 
in a deed poll is held to be a party by accepting the deed, but the 
deed does not derive its efficacy as a grant and conveyance from 
the act of the grantee in accepting, but from that of the grantor in 
executing it. In case of a plain, absolute conveyance without 
conditions, either no special acceptance is necessary to give it 
effect, or what is nearly the same thing, the acceptance of the 
grantee will be presumed. So the delivery of the deed to a third 
person (the clerk), unconditionally, for the use of the grantee, gives 
effect to the deed.” 

But was it ever supposed that the actual acceptance by a re- 
calcitrant vendee of a tendered deed was an essential preliminary 
to the enforcement of vendor’s rights? If so, farewell to all redress 
against foreigners; — yes, and frequently against citizen vendees 
too, for they can Jeave as the decree approaches, or if in jail for con- 
tempt still refuse to accept if sufficiently angry. The court cannot 
compel acceptance by the foreigner, — it can only permit. Even 
where personal citation is made (on the foreigner in transit) and 
when the personal jurisdiction is clear,® all attempt to compel 
acceptance would be futile. Did any one ever hear of a court 
trying to compel actual acceptance by foreigner or citizen of either 
deed or money? Does any one care whether he accepts or not? 
Certainly phrases occur about “compelling acceptance,’* and we 





1 Aldrich, Eq. Pl. & Pr. 44-46. 3 Thompson v. Cowell. 
2 10 Cush. 278. 
4 Richmond v. Gray, 3 Allen, 27-31; Park v. Johnson, 7 Allen, 383. 
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cannot tell whether they mean any more than a forma arguendi, 
for it is the relief to a plaintiff that is argued about. Such 
expressions, or order that a defendant accept something, may have 
even crept inadvertently into some decrees for specific performance, 
and would carry little weight; but in a cursory search we find few 
such, and their absence in others is very significant. In Seton, 696, 
plaintiff purchaser is decreed to be “at liberty to pay into court 
pounds to the credit of the cause,” and the premises shall be 
conveyed to him. That is all. The leading case, Felch v. Hooper, 
which reached a decree in 4 Clifford, 493, does not compel defend- 
ant vendor to accept the money, and there is no more legal need 
for vendee to accept a deed than for a vendor to accept the money. 
In the statute, P.S., ch. 141, sec. 22, under which Felch v. Hooper 
was decided, there is no anxiety manifested that the foreigner shall 
accept the money due him by the enforced contract, nor any means 
provided for the court to make him do so, and the court does not 
try to, but of course, as of simple equity, requires the plaintiff to 
deposit it, and would permit defendant to take it. It must do this 
much to do equity, and in such permissive decree makes no decree 
inadmissible 2% personam, violates no constitutional rights of the 
non-served non-resident, and no greater decree than this is wanted 
in our Brunswick case. Would it not be rather ludicrous for an 
equity court to distress itself, whether the foreigner ever did take 
the deed or the money from the clerk? Would it not be a grave 
defect in the administration of equity to suffer his neglect so to do 
to bar the rights in Massachusetts land of a vendor who has done 
his whole duty? The text-books say that even inability of vendor 
to make perfect performance shall not bar the plaintiff’s right to an 
imperfect performance if he wants it. The default, inability, or 
refusal of a defendant must not prejudice the plaintiff. In brief, 
the cause invokes relief for a plaintiff. He alone prays any. Of 
course he must do equity, that is, if vendee, pay into court, — if 
-vendor, file a deed; and it is wholly immaterial whether the de- 
fendant ever accepts either, — from which it follows that a decree 
against the Englishman should not order him to accept the deed. 
The court is merely requiring a plaintiff “to do equity,” and, if 
there be no court or case, the plaintiff has done his duty when he 
tenders a correct deed. 

It would seem, then, that in our Brunswick case, and also in 
cases of personal citation, the decree should not ‘compel ac- 
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ceptance” by the defendant; and the quoted remarks of the dis- 
tinguished jurist in Merrill v. Beckwith, though weighty of course, 
are too brief to be a discussion. 

The questioner may still say, “But passing the question of 
compulsory acceptance, has the court any jurisdiction even to say 
that the uncited foreigner ought to accept and perform ?” The 
answer is, ‘“ Yes, just so far as the attached Vendome represents 
him, — just so far as at law to say he ought to pay a debt out of 
the attached property.” 

But Judge Fletcher (Spurr v. Scoville) says, ‘“‘ The person named 
as defendant is not before the court, nor within its jurisdiction, and 
the attachment can avail nothing in this case.” That was so 
because the relief sought there was to compel a defendant to exe- 
cute a deed. But is it true that, where an attachment of the Ven- 
dome exists capable of satisfying the whole equitable claim for the 
cash relief, that there is no 4s pendens at all? . If so our contention 
is extinguished. Has the court no power to help the plaintiff? 
If so, why our attachment laws and provisions for constructive 
notice to absent defendants? How is it at law in the collection of 
debts against foreigners? Is there really no “Zs? A lawsuit is 
started on a foreigner’s bond, his realty attached, and the statute 
notices duly given. He is defaulted. Why? Judgment for the 
penal sum for breach of the bond is entered upon said default. 
Then follows an ex parte hearing to see how much “ equity and 
good conscience” shall say ought to be paid. Here is a jurisdic- 
tion concerning the absentee’s duty. This hearing is by the court, 
and sometimes by a jury, if anybody wants a jury, and later execu- 
tion is awarded. All this looks like a Hs pendens. It is a Us 
pendens, with the peculiarity that the relief is enforceable only out 
of the attached property. It is not a proceeding zm rem. The res 
is the Brunswick. The attachment is on the Vendome. Thus 
there are judgments zz personam which are unobjectionable, even 
if the persona is out of jurisdiction. So there are equity decrees 
against foreigners equally unobjectionable; e. g. in case of attach- 
ment of property here belonging to a foreign trustee of cash funds. 
The lawsuit above is then a suit 2 personam with relief qualified. 
The names of two parties appear in the docket and record. In 
Boyd v. Urquhart e¢ al., Judge Sprague styles the proceeding “a 
libel 2 personam.” No process on Urquhart e¢ a/. was served, as 
they were out of jurisdiction. An attachment of a vessel was 
made. Judge Sprague says it is no process 7m rem, and he ascer- 
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tained the amount due libellant, and ordered it paid out of the 
attached property, and costs too. 

All these advantages and means resulting from attachments are 
by statute available in an equity suit. Sometimes they will ‘suffice 
for full relief, as in our Brunswick case, and relief of an equitable 
nature, viz. price, not damages. Of course in Spurr v. Scoville 
they would not, but it will never do to say that our vendor attach- 
ing the Vendome has not a /#s in which something can be done, 
nor to say there is no jurisdiction. Clearly there is a qualified 
jurisdiction explained in Boyd v. Urquhart and in Eliot v. McCor- 
mick,? and the citizen has the right to have it exerted if and when 
it will avail him. If he were suing on a bond as above, all the pre- 
liminaries, “ equity hearing” and all, will be determined by the 
tribunal before ordering execution. If his suit is in equity against 
the Englishman vendee, all the steps — style of deed, approval, order 
that the clerk hold it for defendant’s use, etc. — should be passed 
upon by the court’s decree, as in ordinary suits against a cash 
vendee. Nothing is required or compelled from the activity of the 
foreigner, and finally execution for the contract price is ordered 
and exact relief attained. Here the attachment jurisdiction is not 
futile and irrelevant, as in Spurr v. Scoville, but real and complete. 
Is not this programme sound in principle? 


T. M. Stetson. 





1 Sprague’s Dec. 423. 2 144 Mass. 10. 

Note. —A glance forward indicates that the above doctrine may perhaps have wider 
application than to sales for cash. Most sales of realty contemplate a return mort- 
gage of it, and it may be thought difficult to compel a foreigner (without personal 
service) to execute such mortgage. But the deed poll of the above article is to con- 
form to the contract of sale. Properly drafted, it can create in favor of the grantor a 
lien for the purchase money exactly identical with a mortgagee’s lien or title. In fact, 
such is a favorable method in several States for creating the desired status, viz. convert- 
ing grantor into a mortgagee, and grantee into a mortgagor. The lien thus reserved to 
grantor is declared by Mr. Justice Bradley to “ equal a mortgage taken contemporane- 
ously with the deed, and nothing more, and the purchaser has the equity of redemption 
precisely as if he had received a deed and given a mortgage for the purchase morey.” 
King v. Y. M. A., 1 Woods, 386. The name of the topic in the books relating to this 
mode is “ Vendor’s Lien by Contract or Reservation.” See Jones on Mortgages, sec. 
229-240, Ogden v. Ogden, 4 Ohio St. 182, and the situation “ differs in no respect from 
a technical mortgage.” The formal variation from the mortgage signed by vendee to 
such deed poll is justified by defendant’s breach of contract, and is in no sense material 
in equity. It is formal only, and changes even of substance are often justified in cases 
of specific performance where the doctrine of cy pres prevails, as well as in charity 
cases. (See many cases in Fry, S. P., sec. 667-674.) Such deed poll is an equitable 
equivalent for the deed and mortgage, just as in a contract of sale, where vendee is 
to give back a lease for one year, the deed poll may reserve the one year use. 
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JUDICIAL REPEAL OF THE STATUTE 
OF FRAUDS. 


HE Statute of Frauds is ostensibly a measure to prevent 

frauds, whether the frauds be intentional, through the me- 
dium of false swearing, or accidental, as the result of defective 
memory. In either view of the matter, the statute is remedial, 
and is generally professed to be construed, as it should be, to effect- 
uate this purpose. Its provisions are readily observed, and through 
all the years that it has been upon the statute-book it has undoubt- 
edly proved to be a great instrument of justice. But courts 
sometimes yield to the appeal made to their sympathies by the 
exigencies of special circumstances, and in this way there has 
gradually developed upon this “ bulwark of jurisprudence” a para- 
site, strangely coddled and nurtured by judges, who have allowed 
themselves from time to time to be carried away by prejudice from 
these special circumstances. And then the plain terms of the 
statute are ignored, and the very wholesome purpose of its enact- 
ment disregarded. This parasite is the so called doctrine that 
inasmuch as the statute was intended to prevent frauds, and not 
to assist in perpetrating them, it should not be allowed to become, 
according to the now popular phrase, an instrument of oppression, 
instead of one of defence. It will be found that this backsliding 
has led to numerous distinctions and exceptions, by which the 
beneficent aims of the statute have been often neutralized, and its 
very design often frustrated. These lapses are generally to be 
found instanced in cases where one of the parties to a contract has 
partly or wholly performed his part of the oral agreement, so that, 
if no remedy at all were provided for the party performing, the 
party receiving the benefit of this partial or complete performance 
would be said to use the statute as an instrument of oppression to 
retain his advantage, and therefore, it is argued, the statute should 
not be allowed to be interposed as a defence at all. The readiest 
answer to such an argument is, of course, a reference to other 
instances, where the law, as a matter of policy, considering only 
the greatest public benefit in the largest number of cases likely to 
arise, permits of defences that under exceptional circumstances 
appear arbitrary and selfish, and that also may permit to the 
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defendant the retention, without compensation, of some advantage 
received from the plaintiff, and to secure which compensation the 
plaintiff has neglected some precaution. Apt illustrations of this 
argument are found in the defences allowed by the Statute of Lim- 
itations and the Usury Laws. But we have not yet come to the 
point of claiming that these statutes shall not be used as instru- 
ments of oppression, no matter what advantages are obtained by 
defendants in pleading them. 

As an example of the charge that courts are falling away from 
the letter as well as the spirit of the Statute of Frauds may be 
cited the ordinary case of an express oral contract of employment, 
which, by its terms, is not to be performed within a year of its 
making, where the employee has entered upon the service and has 
partly performed it. Here, it is sometimes argued that the em- 
ployee should be allowed to recover damages, as for a breach of 
the express contract of employment, whether the wrong complained 
of be the non-payment of wages or the wrongful discharge. This 
doctrine of part performance can hardly be said to have yet been 
generally established. The courts seem rather to be tending to 
this point, than to have yet thoroughly attained it. But there are 
certainly some decisions and numerous dicta to this effect, and the 
progress towards the adoption of the doctrine is probably being 
made unconsciously. There is danger that, if the true student of 
the law do not seasonably protest, we shall have a repetition of the 
development of the law of contracts made for the benefit of third 
persons, where it was suddenly realized that we had outgrown the 
necessity of privity, and a doctrine that is unsound and impossible 
to accurately determine has come to the point of being almost 
universally acquiesced in. The Statute of Frauds declares that 
exceptions shall be made in the case of contracts for the sale of 
personal or real property, to the extent that certain kinds of part 
performance shall take the contracts out of the statute. This 
must be deemed a declaration that no other kind of part perform- 
ance shall have that effect as to such agreements, and no kind of 
part performance as to any others. 

It is sometimes contended, by way of apology, that the greater 
number of instances in which part performance on the part of the 
plaintiff has been permitted to take the case out of the statute are 
to be distinguished on the theory that a debt had been created by 
this performance, or, as it is sometimes said, a condition has been 
brought about from which the law will imply the promise to pay, 
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unaffected by the statute. That is to say, the statute continues 
to be a prohibition so far as the express contract is concerned, but 
an obligation is created, in order, as it were, that equity may be 
done, as in the case of the so-called equitable action for money had 
and received by the defendant to the plaintiff's use, which the law 
then, whether he will or no, makes the defendant promise to pay 
to the plaintiff. It is always”a strange spectacle to see the law 
protect a plaintiff against the consequences of the law, for that 
would seem to be the effect of implying a contract, where one has 
been expressed, that through the fault of the plaintiff himself is 
not enforceable. It is the case of a statute shocking the con- 
science of the Chancellor. In another branch of the law we find 
the time-honored maxim that the expression of one thing is the 
exclusion of every other. If, then, the parties to an express agree- 
ment enter upon its performance, even though by the terms of the 
statute the agreement be not enforceable, how is there room for 
the presumption that the parties have made for themselves some 
other and different agreement than the actual one expressly made? 
But then this may be only another of our legal fictions; a trick to 
evade the law. The only answer made to this objection is, that the 
recovery is on a promise implied by law, and not on a promise 
implied in fact, which may be a distinction without a difference. 
The question then arises as to what shall be the form of the 
agreement that is implied. It is said in many jurisdictions that 
the terms of the express agreement are competent evidence on the 
question of the extent of the implied obligation; the rule being 
differently stated by different courts. Sometimes it is said that 
the terms of the express agreement ¢end to prove the extent of the 
obligation imposed upon the defendant by implication of law; at 
others, that they prove it prima facie, and again at others, that they 
prove it conclusively. It would seem, however, that none of these 
theories can be maintained in principle without entirely losing 
sight of the purpose of the statute. If the express oral agreement 
is condemned by it, in order to exclude parol testimony of its terms, 
as exposed to the danger of perjury or defective memory, why 
should parol testimony as to its terms be admissible for any pur- 
pose? Where it is, sight is lost entirely of Lord Holt’s reminder, 
that the design of the statute was not to trust the memory of wit- 
nesses beyond one year. It must not be supposed, however, that 
this heresy in any form is accepted in all jurisdictions, for there 
are some courts that still hold any evidence of the express con- 
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tract to be incompetent for every purpose. Indeed, in some States, 
the very terms of the statute would seem to cover the point, the 
provision being not only that certain contracts not evidenced by 
certain written forms shall be deemed invalid, but, in addition, that 
no oral evidence of their contents shall be introduced. Thus, for 
instance, the Civil Code of California (Section 1624) declares that 
“the following contracts are invalid, unless the same, or some note 
or memorandum thereof, be in writing,” etc. The Code of Civil 
Procedure of the same State (Section 1973), in that part of the 
Code which is supposed to represent a Code of Evidence, provides 
that “In the following cases the agreement is invalid, unless the 
same, or some note or memorandum thereof, be in writing,” etc. 
“ Evidence, therefore, of the agreement cannot be received without 
the writing or secondary evidence of its contents.” But I do not 
know of any case that raises the question in that form. 

A rather curious distinction is suggested in the case of Kimmons 
v. Oldham,’ where plaintiff and defendant were stockholders in a 
Turnpike Company, and agreed orally with each other that plaintiff 
should raise money for the use of the company on his own note, 
payable after a year, with the right to look to the defendant for 
contribution. The note was given according to agreement, and 
paid at maturity, and to the action to compel contribution the 
defendant pleaded that the contract was oral, and one which by its 
terms was not to be performed within a year. Plaintiff insisted 
that there had been part performance. Indeed, although it was 
characterized by the court as a case of part performance, it was in 
fact ‘one of complete performance on one side, but no point seems 
to have been made of that. The court repudiates the doctrine of 
part performance for all actions at law, and as to suits in equity 
restricts the doctrine to bills for the specific performance of con- 
tracts for the sale of land, saying, incidentally, that when the fail- 
ure to complete contracts of sale would operate as a “fraud,” (here 
is an earmark of the heresy,) courts of equity may exercise a sim- 
ilar jurisdiction as to chattels. ‘One who has rendered services in 
execution of a verbal contract, which, on account of the statute, 
cannot be enforced against the other party, can recover the value 
of the services upon a quantum meruit.” This doctrine, says the 
court, is not universal in its application, but is limited to cases in 
which the goods delivered, consideration paid, or services rendered 





1 27 W. Va. 258. 














JUDICIAL REPEAL OF THE STATUTE OF FRAUDS. 459 


inure to the benefit of the defendant. (Emery v. Smith, 46 N. H. 
151, Acc.). Here, then, isa further ground of distinction, which, 
under the particular clauses of the statute that are applicable, 
seems to be unique. The implied promise to pay is not commen- 
surate to what is given or done by the plaintiff, but to the direct 
benefit derived by the defendant himself; for, says the court in 
the same action, in sustaining the defence, the entire benefit of 
the payment made by the plaintiff inured to the benefit of the 
Turnpike Company. The plaintiff cannot recover upon the oral 
agreement, and the law will imply no promise on the part of the 
defendant to pay for what is not beneficial to him. “ But if such 
promise could be implied, it would simply be a promise to answer 
for the debt of another, and would be void under the statute.” 
(Query, Is not the benefit to the corporation a benefit to the 
stockholder?) Here again we have an illustration of the struggle 
of the courts to circumscribe a fallacious innovation, grafted upon 
the sound legal notions that are bred in the judicial bone. 

When, however, we come to the case of contracts within this 
statute that have been wholly performed on the part of the plaintiff, 
we find, apparently, a preponderance of respectable authority on 
the side of the doctrine that the case is then taken entirely out of 
the statute. And this, too, in jurisdictions where the theory that 
part performance would have a similar effect would not be enter- 
tained for a moment. It might perhaps be urged at the outset, 
that, considering the theory of the statute, there is no difference at 
all, in principle, between complete and partial performance. Indeed, 
if on December 1, 1894, a contract of employment be made for one 
year, to begin on January 1, 1895, under which the employee is 
discharged on March 1, 1895, after he has served for two months 
without compensation, it would seem that there would be much less 
danger of defective memory, of unfaithful recollection as to the 
terms of the oral agreement, in a suit brought promptly by him 
after his discharge, than if he had served the full year and then 
been compelled to sue for his wages. And yet, probably, the 
weight of authority is in favor of sustaining an action on the 
express agreement in the latter case, and against sustaining it in 
the former case. This amounts to saying, still following the 
favorite expression of the courts, that to plead the Statute of 
Frauds in the case of complete performance is to use it as an 
instrument of oppression, while to plead it in the case of part per- 
formance is to interpose a shield against fraud and perjury. What 
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difference between the two cases is there but one of degree, and is 
it not true that the danger of false swearing is increased in propor- 
tion as the period of proving a contract by parol evidence becomes 
more remote? 

The better doctrine would seem to be the one tersely stated in 
Broadwell v. Getman.1. “An agreement is an entire thing, and 
where it cannot be completely executed on both sides until more 
than a year has elapsed, the case falls within the express words of 
the enactment. It is also within its spirit, for the mischief meant 
to be prevented by the statute was the leaving to memory the 
terms of a contract for a longer time than a year.” And the true 
doctrine must be that an agreement, the whole of which cannot 
within a year be performed according to its terms, is within the 
statute, even*if the act or promise, which is the consideration for 
the defendant’s undertaking, may be or has been actually performed 
within the year.2. The statute does not refer to agreements neither 
side of which can be performed within a year, so that the force of 
a learned commentator’s distinction is not apparent when he says 
that, ‘“‘in all the cases where the agreement has been held to be 
within the statute, the action was for the breach of that side of the 
contract that was not to be performed within the year.”* This 
seems like an undue concern to vindicate the opinions of some of 
the courts; for except in the case of unilateral agreements (where 
the words “ promise” and “ agreement” are synonymous) this dis- 
tinction appears to confuse the word “ agreement,” which is used in 
the statute, with ‘‘ promise,” which is only one side of the agreement. 
The distinction would of course be sound if the statute referred to 
“promises” not to be performed, etc., instead of “ agreements.” 
And whether the obligation rest upon an executed or an executory 
consideration, the danger of allowing its terms to be proved by 
parol evidence at remote periods is precisely the same. 


These various refinements, distinctions, and exceptions also | 


sorely puzzle the minds of other commentators, and when they 
endeavor to arrange the rules in an orderly system, they are led 
to strange incongruities. Thus, for instance, Reed, in his Treatise 
on the Statute, after commenting despairingly on the conflict of 
authority and lapse from principle, sums up with the statement 
that “The preponderance of American authority cannot be easily 





1 11 Denio, 88. 8 Browne on Statute of Frauds, P- 352. 
2 Lapham v. Whipple, 8 Met. 59. 
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ascertained. It probably leans to the view that denies to anything 
less than complete execution of both sides of the agreement the 
effect of satisfying the statute.” It occurs to one, however, to 
inquire how any question can arise under the statute, that is to 
say, how any question can arise in a practical form in a judicial 
proceeding, when both sides of the agreement have been performed. 
Nevertheless, it is the fact that there have been such cases involv- 
ing the question, and the apparent paradox disappears. 

In Adams v. Fitzpatrick,! it was fairly held that a contract, 
originally void under the Statute of Frauds, becomes valid upon 
performance. Plaintiff had contracted to enter defendant’s employ 
for a period in excess of a year at a certain yearly salary. The 
contract was oral, but fully performed on both sides. Thereafter 
plaintiff continued in the employ of the defendant without any con- 
tract, for a period less than a year after the expiration of the 
original term, and until he was discharged. The court held that 
by the acquiescence of the parties, and by implication of law, the 
contract was to be deemed renewed for one year on the same terms 
as the oral contract, which, it was conceded, was within the pro- 
hibition of the statute. Says the court, “It is true that the 
original contract, so long as it remained executory, was void and 
unenforceable; but having been voluntarily performed by both 
parties, neither could afterwards be heard to allege its invalidity, 
and it controlled the terms of service and compensation under it as 
against both parties, as well as afforded an authority from which 
the intention of the parties in relation to a further contract could 
be inferred. In other words, after execution, it was to all intents 
valid.” The same conclusion was arrived at in Tatterson v. Suffolk 
Manufacturing Co.,? where the court says that, “‘ The terms of the 
contract, in the absence of express words, are to be ascertained not 
alone by what occurred within the year, but also from all that. had 
transpired previously.” ® 

And here, again, we find the courts forgetting the salutary 
reminder of Lord Holt, that the design of the statute was not to 
trust the memory of witnesses beyond one year, for the plaintiff is 
not restricted to showing what happened during the year of per- 
formance, but is permitted to show the terms of the original oral 
agreement, which will have been made more than a year before 
evidence of its terms can possibly be offered. 








1 26 N. E. Rep. 143. 2 106 Mass. 56. 
8 Sines v. Superintendents of the Poor, 58 Mich. 503 (Acc.). 
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These three decisions suggest a curious question, that might 
arise under the statute in those States in which the statute simply 
makes certain agreements invalid, without expressly forbidding the 
introduction of evidence as to the terms of the agreement. Let us 
suppose a case where A., on November 15, 1893, makes with B. an 
oral agreement for B.’s employment for one year, to commence 
January 1, 1894. On January 1, 1894, B. enters upon the perform- 
ance of this agreement. On January 15, 1894, B. says to A., that 
inasmuch as the agreement of November had not been reduced to 
writing, he wishes it confirmed now that the year had begun to run, 
and so as to take it out of the statute; to which A. replies that that 
is satisfactory to him. In fact, the terms of the original oral agree- 
ment are not fully rehearsed in this conversation. B. is discharged 
without cause, and sues upon the agreement as made in January, 
1894. To prove its terms he offers testimony as to both negotia- 
tions, the one of January 15, 1894, as well as that of November 15, 
1893. Is the evidence as to the earlier agreement competent, as 
against the objection that it was not to be performed within a year, 
and should therefore have been in writing? This is of course not 
the common case of reference to some other writing in the written 
memorandum mentioned in the statute. The statute, let it be re- 
membered, does not require the agreement itself to be in writing, 
for it sanctions the alternative of ‘some memorandum thereof,” 
etc.! The agreement of January 15th is of course valid, for aught 
that the Statute of Frauds provides, but how shall its terms be 
proved? It would seem that to permit parol evidence of the oral 
agreement of November to be introduced (and that proof is 
necessary to make it sufficiently definite to be enforceable) would 
bring the case within the mischief, if not the letter of the statutory 
prohibition. And yet it is not at all clear that the New York, 
Massachusetts, and Michigan courts, which decided the above three 
cases, would so hold, if the question came before them. 

The jurisdiction of courts of equity, in cases of actual fraud, may 
be admitted, both on principle and authority, to be ample and 
sufficient, and whether the Statute of Frauds or any other be 
involved. But the statute itself is as binding on a court of equity 
as on a court of law. The mere moral wrong of the defendant in 
interposing the defence of the statute (if the idea of immorality 
can ever be predicated upon the assertion of a legal right) cannot 





1 Leroux v. Brown, 12 C. B. Rep. 801 
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by itself justify the interference of, or confer jurisdiction on, a 
court of equity. Circumstances might perhaps be conceived, in 
which, by intentional misrepresentation or other fraudulent conduct, 
compliance with the requirements of the statute has been pre- 
vented ; but these are not the cases of part performance or complete 
performance of one or both sides of the contract that have been 
criticised. There should be, it would seem, in addition to the part 
performance, something in the attending circumstances to consti- 
tute a case of legal fraud. 

It may be admitted that, if laws that do not approve themselves 
to the judgment ofthe executive are properly allowed to become a 
dead letter, courts may be excused for emasculating objectionable 
legislation. But so long as the aims of the Statute of Frauds con- 
tinue, as they undoubtedly should be, to be regarded as beneficent, 
no excuse is apparent for repeal by indirection. 

Fesse W. Lilienthal, 
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JUDICIAL CONFLICT. — MISTAKE IN 
BOUNDARY LINES. 


T “HE subject of the conflict of judicial opinion considered in its 
general features, apart from a discussion of any particular 
line of decisions, presents a field of inquiry to the student at once 
interesting and instructive. Is it the tendency of our modern 
systems of practice to increase or to lessen the chances that two 
courts of last resort will decide contrariwise? Do these conflicts 
recur with such frequency and in such circumstances as to suggest 
the possibility that perceptible causes are operating to bring them 
about? In other words, are they capable of being referred to a 
rule, however much that rule may lie open to exceptions? 

To seek to uncover and register with some degree of precision 
the various influences that are at work shaping the conclusions of 
the judicial mind, besides the force of legitimate argument ad- 
dressed to it at the bar, is to enter upon a hopeless task. The 
acutest judge himself would fail in the attempt. But it is by 
no means impossible to point out here and there signs of an 
active influence whose effect may be visibly traced, even if it can- 
not be reduced to exact terms. These motives, to be sure, are 
not unworthy, nor are they entertained consciously. Promptings 
do nevertheless exist that operate with more or less cogency, 
ranging as they do all the way from a personal bias to those 
prejudices of race, religion, or locality which an occupant of the 
bench shares with the community around him. The presence of 
such factors, subtle as they may be, does not escape the attention 
of the experienced practitioner. Indeed, a capacity to detect their 
agency, and aptly to turn them to the advantage of Itis client, has 
much to do with a lawyer’s success in the trial of causes. 

We are inclined to think that it ever remains a mystery to lay- 
men why there should be such frequent diversity of views among 
judges as to what the law really is. Clients are not altogether 
satisfied, nor are they much comforted, when, after a case is lost, 





1 A curious instance where a case is twice decided, and decided differently, with 
no reference in the latter opinion to the former decision, is Elliot v. Stone, 12 Cushing, 
174, and 1 Gray, 571. 
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they are told by counsel that the judge who dissented is not only 
right, but that his opinion is abler and more logical by far than 
that of the majority of the court. If the law is so plainly on his 
side, how comes it that most of the judges are blind to the fact? 
Lawyers are not in the least surprised at all this. They are accus- 
tomed to see not only members of a single court divide upon ques- 
tion after question, but also a steady current of diverse opinion 
maintained from time to time between the courts of different States, 
as well as between appellate tribunals, State and Federal.’ 

Of course, for the most part these differences yield readily to 
explanation. In fact, it is easy to summarize the various subjects 
in respect to which a conflict of views may ordinarily be looked for. 
Courts, for example, naturally may differ in their conception of what 
“public policy” requires. They may fail to agree in laying down 
the extent to which a doctrine of recognized soundness and utility 
should be carried. So, too, the disposition of the individual judge, 
in suits involving a political question, is expected to lead him in a 
direction that favors the party with which he has been identified. 
We see courts of adjoining States at times diverging widely in their 
opinion as to the measure of an obligation, in circumstances of fact 
precisely identical.? 





1 But see the remark of Lord Mansfield in Millar v. Taylor, 4 Burrows, 2395, that 
this was the first instance of a final difference of opinion in the court since he had sat 
there. He had sat twenty-three years. ‘‘ Every order, rule, judgment, and opinion Aas 
hitherto been unanimous,” said that great judge. ‘“ That unanimity never could have 
happened if we did not among ourselves communicate our sentiments with great free- 
dom ; if we did not form our judgments without any prepossession to first thoughts ; 
if we were not always open to conviction, and ready to yield to each other’s reasons.” 
In some sense Mansfield, unconsciously enough, was thus paying tribute to his own 
great power of convincing the minds of other men. 

2 A comparison of two opinions may sometimes afford the reader almost as much 
amusement as instruction. With the rapid growth in the building of railroads and 
manufacturing came the need of issuing corporation bonds. The question early arose 
as to what kind of a purported seal on a bond was sufficient to render it technically an 
instrument under seal. In Maine a company had printed a fac-simile of their seal in 
red on the face of the bond. The Supreme Court of that State pronounced it a legal 
seal: ‘‘ The instruments under consideration bear upon their face the imprint in red 
ink of what purports to be a corporate seal. Here there is a substance affixed to the 
instrument more tenacious than wax or wafer, adopted and declared by the company to 
be their seal, and we know of no decision in this enlightened age which declares it to 
be otherwise.” Woodman v. York & Cunberland R. R. Co., 50 Me. 543. The case 
was decided in 1861, the report of it published in 1865. If the reader will turn to 
Bates v. Railroad, ro Allen, 252, decided in 1865, he will find a decision point blank 
the other way. In a later case, Hendee v. Pinkerton, 14 Allen, 387, Foster, J. says of 
it: “A fac-simile of the seal of a corporation printed with ink on the blank form of an 
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A chief justice of marked intellectual ability may leave an im- 
press for years upon the decisions of his court, even to the extent 
of peculiar views of his own that are shared by scarcely one of his 
brethren in other jurisdictions. There would seem to be no great 
difficulty, therefore, in accounting for the cause in a certain pro- 
portion of rulings where a difference of opinion displays itself in 
courts of different States. One community may be agricultural, 
another commercial, a third largely engaged in manufactures. In 
one State it happens that capital has accumulated, and the creditor 
class exercise power in shaping legislation; or they hold, not 
indeed unfairly, but by the mere fact of their presence, somewhat 
of the sympathies of the court. In another region most people are 
borrowers, and judges no less than juries become accustomed to 
look at a loan of money from the standpoint of the debtor. It does 
make a difference in the event of a trial whether it be held in a 
locality where institutions have been long established and conser- 
vative habits prevail, or in a new country, where the people are 
mostly young and active, are impatient of form, and quick to adopt 
new methods are full of modern ideas of progress. A practising 
lawyer imbibes freely of the sentiment that prevails among his 
neighbors. In fact, he has had a full share in its creation. No 
great wonder is it, then, that, when raised to the bench, the man 
himself is seen to have undergone little change in his habits of 
thought and modes of reasoning. The “personal equation,” so to 
speak, in the daily routine of the court, forms an interesting and 
not unprofitable subject of study. 

There are secrets of the consultation room. They should be 
inviolably kept. All that suitors are entitled to is an announce- 
ment of the conclusion that has been reached, unless by the positive 
terms of the statute judges are required to file written opinions. 
In those jurisdictions where the statute goes on to prohibit the 
filing of a dissenting opinion, it is likely for that reason that fewer 
dissents occur. Were it permitted to enjoy a tolerably full knowl- 
edge of the methods by which decisions are arrived at, and 





obligation at the same time when the blank was printed, and by the same agency, has 
been recently, in full consideration, decided to be a mere scroll, and not a valid seal.” 

One finds himself in hearty accord with Mr. Justice Grier, who, to the objection 
that the seal of a Circuit Court authenticating an acknowledgment was an impression 
stamped on paper, and not “on wax, wafer, or any other adhesive or tenacious sub- 
stance,” remarks, “It is time that such objection to the validity of seals should cease.” 
Pillow v. Roberts (1851), 13 Howard, 474. 
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opinions given their final shape, we should doubtless be put into 
possession of material of no small value to those of us who are 
engaged in the trial of causes. Individual dissent forms a subject 
by itself! But, from its nature, it is not for outsiders to be favored 
with much more than an occasional glimpse of what is happening 
after the learned justices retire to consult together. 


The foregoing remarks, it must be confessed, have taken a range 
wider than is warranted by the topic which we had designed briefly 
to touch upon. We were about to say a word upon confusion of 
boundaries. It was our purpose to express a regret that divergence 
of opinion should exist upon a question so apparently simple as that 
of the occupancy of land between adjoining owners, for a period of 
time longer than the statutory limit, where it turns out that the 
division fence has all the while been standing beyond the true line 
of boundary. The ordinary business man would take it for granted 
that the law upon such a point as this had been settled long ago 
with unanimity throughout the United States. He would be sur- 
prised at being told that on a state of facts so frequently recur- 
ring as this, the courts of two States geographically near and alike 
in many respects, namely, Maine and Connecticut, are widely at 
variance. 

To make this plain let it be stated in concrete form. 

A. and B. have been adjoining neighbors in a town for more 
than twenty years. During all this time a substantial fence has 
stood between their lots, not as the result of an agreement that the 
line of the fence shall be treated as the line of boundary, but sim- 
ply because each supposed that the fence as originally put there 
did as a matter of fact stand on the boundary line. A. has occu- 
pied a strip of land three feet, we will say, in width, as a part of 
his own premises. As a matter of fact it had belonged to B., the 
fence being three feet over on the other’s land. 

In Maine it must appear that A. had the purpose of holding this 
land as his own in any event. That is to say, the courts of Maine 
permit B. to ascertain from A. whether A. did not keep this strip 
of land through ignorance, inadvertence, or mistake, believing it to 
be the true line, but with no intention to claim title to that extent, 





1 A judge dissenting from the doctrine of his own opinion, and saying upon re- 
hearing, “that he now believed that that opinion was wrong,” although all the rest of 
the court adhere to it, is not an every-day spectacle. But see Marshall v. United 
States, 131 U. S. 391. 
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after it shall have been ascertained that the fence was on his neigh- 
bor’s land. If A.’s conscience does not permit him to deny the 
fact that his intent really was to claim the strip only on the con- 
dition that the fence was on the true line, the Maine courts declare 
that his possession is not adverse to B. 

This view of what constitutes adverse possession in such circum- 
stances was early combated by the Supreme Court of Connecticut 
in an admirable opinion by Chief Justice Hosmer. The court in 
Maine plants itself upon a principle that disseisin cannot be effected 
by possession taken by mistake.2 At least this broad statement 
seems to be justified by an early decision, though the doctrine is 
now qualified to the extent of stating that possession by mistake 
may or may not work a disseisin according to circumstances.® 

Chief Justice Hosmer argues most convincingly that it is ‘the 
visible and adverse possession with the intention to possess that 
constitutes the adverse character, and not the remote views or belief 
of the possessor.” 

The doctrine thus disclaimed has recently come up for re- 
examination in the State of its origin* The opinion by White- 
house, J., maintains with much force the correctness of the views 
above indicated of the intention of the adverse holder. It is well 
worth reading for the ingenuity with which the learned judge meets 
the objection that the soundness of this position has been ques- 
tioned in other jurisdictions. 

No one denies that the guo animo with which land is held is an 
essential element in adverse possession. It is equally agreed that 
each party has the intention of occupying and using the land up 
to the fence as his own. The difficulty arises, it would seem, from 
attaching a meaning to the term “ hostile intention” that may not 
properly belong to it. The rule of adverse possession takes its 
origin, we may believe, from the familiar instance of a stranger en- 
tering upon the land of another. The intruder, we mean, occupies 
the land of one to whom he is in reality a stranger. The parties 
are not neighbors. Occupancy by a stranger, from the very nature 
of the case, is adverse and hostile in character. It can have but 
one meaning. The relation, however, of two adjoining owners of 
land, who live as neighbors to each other, is somewhat different. 
In most instances propinquity tends to create and keep alive kindly 





1 French v. Pearce, 8 Conn. 439. 8 Preble v. Railroad Co., 85 Maine, 260. 
2 Ross v. Gould, 5 Greenleaf, 204. 4 /bid., Emery, J. not concurring. 
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feelings. The word “neighborly” springs from this creditable 
disposition in human nature. One sees, therefore, that A. and B., 
living for years next each other, being more or less intimate, each 
depending on the other for society and possibly for aid in time of 
trouble, are likely to retain friendly relations. Let the occasion 
arise for discovering that one has been occupying for twenty years 
a strip of land belonging to the other. This land he has all along 
supposed was his own, and he always meant to hold it as such. 
To such a man the word “ hostile”’ has a meaning which he would 
shrink from attaching to the purpose of which he is conscious in 
occupying the land in question. 

The law looks to the visible outward act. The intention to 
occupy as his own is undisputed. Occupancy for twenty years 
brings his case within the general rule, unless, indeed, to use the 

_language of Chief Justice Hosmer, “the invisible motives of the 
mind are to be explored.” An objection to inquiring into hidden 
motives, and searching the conscience for the moral element in- 
volved in the act of possession, lies in the very fact that it assumes 
to deal with a man’s motives. It works unjustly, — is not capable 
of being applied so as even approximately to deal out a measure of 
justice to everybody. Besides, it violates the principle upon which 
the doctrine of adverse possession rests; namely, that possession 
for a long period presumes the existence of a legal right. This 
principle harmonizes with what is called ‘“‘a statute of repose.” 
It is for the interest of the public that lapse of time should create, 
if not a positive right, at least the privilege of not being disturbed. 
To sustain a rule founded upon this wise provision there must 
be some absolute standard of what constitutes an adverse posses- 
sion. Fencing in land, and occupying it for a long period under a 
claim that it is his own, would seem reasonably to satisfy the con- 
ditions of such a standard. 

There is much good sense in what the court in Connecticut, 
speaking through its chief justice, says: ‘The person who enters 
on land believing and claiming it to be his own does thus enter 
and possess (i. e. adversely). The very nature of the act is an 
assertion of his own title, and the denial of the title of all others. 
It matters not that the possessor was mistaken, and had he been 
better informed would not have entered on the land. This bears 
on another subject, the moral nature of the action; but it does not 
point to the inquiry of adverse possession. Of what consequence 
is it to the person disseised that the disseisor is an honest man? 
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His property is held by another under a claim of right; and he is 
subjected to the same privation as if the entry were made with 
full knowledge of its being unjustifiable.” ! 

The Maine court, however, announces an entirely different doc- 
trine as to the effect of a long occupancy of land where the fence 
has not stood on the true boundary. It says: “In case of occu- 
pancy by mistake beyond a line capable of being ascertained, this 
intention to claim title to the extent of the occupancy must appear 
to be absolute, and not conditional, otherwise the possession will 
not be deemed adverse to the true owner. It must be an intention 
to claim title to all land within a certain boundary on the face of 
the earth, whether it shall be eventually found to be the correct 
one or not.” Per Whitehouse, J. 

The position thus taken and maintained by the learned court of 
Maine appears to have commended itself elsewhere only in a few 
jurisdictions, notably in Iowa and in Kansas. We entertain a belief 
that the time shall come when it will be abandoned, as not consist- 
ent with the doctrine of adverse possession as heretofore generally 
understood and acted upon. 

Frank W. Hackett. 





1 8 Conn. 445. 2 85 Maine, 265. 
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THe Law Scuoor. — During the past year no instruction was given 
in the School on procedure under the New York Code. This year 
a course of lectures on the subject was announced in the Catalogue, 
to occupy not less than thirty hours. The course is now being given 
under the charge of Mr. Francis C. Huntington, LL. B. ’91, of New 
York City. 





THe Law Scuoot Lisrary. — During the last month gratifying pro- 
gress was made in securing Reports for the library. The Reports of the 
following States were purchased: Colorado, Dakota (Territory), North 
Dakota, South Dakota, Idaho, Kentucky, Mississippi, Missouri, Mon- 
tana, New Hampshire, Rhode Island, Tennessee, Utah, Vermont, and 
Washington. 

This is in pursuance of the plan, decided upon three years ago, to have 
two complete collections of Reports in the stack-room; and the rapid 
increase in the number of students in the School has shown the duplica- 
tion to be urgently needed. It is hoped that, by the end of the year, 
nearly all the Reports required will have been secured. 





By WuHoM SHALL A STATE CONSTITUTION BE ADOPTED? — The recent 
constitutional convention in South Carolina pronounced its constitution 
to be in force, as the fundamental law of the land, without submitting it 
to a popular vote. The action is rare enough to call for comment. In 
none of the Northern or Western States, since the adoption of the earliest 
constitutions, has a constitution been promulgated without a ratification 
by the people. In all but two of the Southern States, the practice of 
withholding a constitution from the people has been abandoned, at any 
rate since 1865. ‘The two exceptions are South Carolina and Mississippi. 
Even in those States, some constitutions have been submitted to a popular 
vote, — three out of six in the case of Mississippi, and one out of five in 
the case of South Carolina. 


6a 
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It would seem perfectly clear that if a legislature directed a convention 
to submit its work to the people for ratification, the convention would 
be bound to obedience. ‘lhe consent of the legislature is necessary in 
order that a convention may be lawfully held, and this consent may be 
given conditionally. The terms of the legislative “call,” therefore, are 
binding on the convention. (Wells v. Bain, 75 Pa. St. 39.) This view 
is bitterly attacked odzter, in Sproule v. Fredericks, 69 Miss. 898; but 
the position of the court appears to be untenable. When a legislature, 
on the other hand, expressly dispenses with submission to a popular vote, 
it would seem equally clear that the convention had the right to declare its 
constitution in force. In the third and most difficult case, when the legisla- 
ture is silent as to the submission of the convention’s work to the people, 
the duty and the power of the convention seem to be at variance. No one 
should question that, in subservience to the best interests of the people, 
the convention ought to submit its constitution to a popular vote ; other- 
wise, as is pointed out in Jameson on Constitutional Conventions (4th ed., 
§§ 410, 411), the people are at the mercy of a despotic single chamber. 
Nevertheless, the late South Carolina convention and the Mississippi con- 
vention of 1890 (6 HarvarpD Law REvIEw, 56, 57) afford but two examples 
of a course of action frequently pursued in constitutional conventions 
prior to 1865. ‘Therefore, where the legislative call is silent as to the 
necessity of submitting a constitution to confirmation or rejection by a 
popular vote, it is now too late, in view of historical precedent, to deny 
the power of a convention to put its constitution in force without submit- 
ting it to the people. 





CONTRADICTION OF DyING DecLaraTions.—A note in the Recent 
Cases last month (9g HarvarD Law REVIEW, 432) expressed a doubt as 
to the soundness of admitting previous statements of the deceased in 
contradiction of his dying declarations. The New York Law Journal, in 
its issues of January 31 and February 3, criticises this note as “ uncon- 
vincing and inconclusive,” and argues strongly for the admission of the 
statements. A word of explanation may not be out of place here. These 
notes on recent cases are not intended to be either convincing or con- 
clusive ; their purpose is to call attention to interesting decisions, and 
to point out possible objections, if any appear. They are suggestive 
rather than dogmatic. In the second place, the position taken in the 
note is worthy of consideration. The argument of the court and of 
the Journal is directed, in fact, against the weight of dying declarations 
as evidence, and in this point of view is forcible. But the logical re- 
sult from this would seem to be to exclude the evidence, or to call the 
attention of the jury to its weakness. It may be questioned whether, 
because an unsatisfactory piece of evidence has been admitted, other 
unsatisfactory evidence should therefore be allowed to impeach it. The 
objection is not more technical than other matters of evidence, but is 
based on the general rule excluding hearsay except in special cases. The 
argument in favor of the evidence based on the loss of cross-examination 
proves too much, for it would apply to all cases of hearsay. That based 
on the peculiar nature of dying declarations is stronger, and perhaps 
should prevail. Evidence against the credibility of the declarant is in 
general admissible, and as a question of practice the decision may be a 
wise one. Nevertheless, the considerations here set down seem to make 
it a doubtful case. People v. Lawrence, 21 Cal. 658, mentioned by the 
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court, is directly in point, and agrees with the principal case, Stave v. 
Lodge, 33 Atl. Rep. 312 (Del.). 





MARRIED WOMEN — DAMAGES FOR IMPAIRED CaPACciTy TO LABOR. — 
Though the enfranchisement of woman from her common law bondage 
has been wellnigh completed by modern statutes, yet the process has 
gone on so intermittently that the courts are often called upon to 
fill up the intervals, and, by judicious interpretation of statutes, to 
systematize and complete the whole work. A recent decision of this 
sort by the Massachusetts court has not only attracted wide attention 
among the profession, but has been given public prominence in the 
columns of the daily press. Harmon v. Old Colony R. R. Co., 42 N. E. 
Rep. 505, is an authority for the principle that, in an action of tort 
brought by a married woman for personal injuries, her impaired capacity 
to labor may be considered in estimating damages. ‘This decision seems 
a necessary consequence of the statutes which give a married woman the 
right to her earnings, and allow her to sue for them in her own name ; 
and the result reached is by no means unprecedented, even in Massa- 
chusetts. Yordan v. KR. R. Co., 138 Mass. 425; Smith v. R. R. Co., 23 
S. W. Rep. 784 (Mo.); Brooks v. Schwerin, 54 N.Y. 343; Fleming v. 
Town of Shenandoah, 67 lowa, 505. 

All is not perfectly plain sailing, however; for it must be remembered 
that the husband, notwithstanding modern statutes, still has his action 
for the loss of his wife’s services; and in order that there may not be a 
double recovery, their respective rights must be carefully distinguished. 
If the wife has recovered damages in one action for the loss to her 
attendant upon her impaired capacity to labor, the husband must not be 
allowed to recover in a later action for a loss which was not his, and for 
which satisfaction has already been given. However difficult it may be 
to divide the loss accurately, there can be little doubt on principle as to 
where the line should be drawn. So far as the injury to the wife disables 
her from performing household duties, the loss is the husband’s and he 
alone can recover; so far as she is disabled from earning money in an 
outside employment, the damage is hers. This distinction has been 
clearly pointed out in many cases. See Brooks v. Schwerin, supra. 

It would seem to follow that if the wife is engaged in no outside occu- 
_ pation, but confines herself to household duties, she should recover no 
damages of this nature. And it is so held. “The test of her right to 
damages for loss of time is whether she was in the employment of per- 
sons other than her husband, on her own account.” Sieming v. Town of 
Shenandoah, supra. See also R. R. Co. v. McGinnis, 46 Kan. 199; 
Filer v. R. R. Co., 49 N.Y. 473 Thomas v. Town of Brooklyn, 58 lowa, 
438. Yet even in cases where she is not at the time engaged in a 
separate employment it may be open to question whether the impair- 
ment of her earning power, in the abstract, should not be considered by 
the jury. Conversely, it has been held that, if the husband would recover 
for the loss of his wife’s services, he must show that such a relation 
_ existed between them that he was entitled to those services. R. 2. Ca. 
v. Dickey, 41 Pac. Rep. 1070 (Kan.). The border-line between house- 
hold duties and outside labor is reached when the wife is employed in 
her husband’s business establishment. In such cases, when she receives 
no wages, the services are assimilated to those rendered in the house- 
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hold and the husband is allowed to recover damages for their loss. 
Street Ry. Co. v. Twiname, 121 Ind. 375. When she receives regular 
wages from her husband, even though she could not enforce payment 
of them, they are hers when they are paid, the presumption is that 
they would have continued, and consequently, as hers is the loss, it 
would seem that she should be allowed to recover damages there- 
for. But the contrary has been held. Blaechinska v. Howard Mission, 
&¢., 130 N. Y. 497. 

After all, the general rule of law seems clear, and the only questions 
are practical ones for the jury. What damage has the wife suffered from 
the impairment of her capacity to carry on a separate employment? 
What damage has the husband suffered from the loss of her services in 
the household? It may be difficult at times to answer these questions 
satisfactorily. It is no easy matter to determine in every case just what 
constitutes a separate employment. «(See the dissenting opinion of Lott, 
Ch. C., in Brooks v. Schwerin, supra.) Aud the position of the judge 
whose duty it is to instruct the jury in such a manner that they will care- 
fully discriminate between the two elements of damage may well be no 
sinecure. But these are the every-day inconveniences necessarily inci- 
dent to the law as a working system. 





Can A MuRDERER ACQUIRE A TITLE BY HIS CRIME?—In Riggs v. 
Palmer, 115 N. Y. 506 (1889), the New York Court of Appeals passed 
upon the validity of a devise to a defendant who had murdered his testator 
to prevent a revocation of the will. The action was brought to have 
the devise cancelled and annulled. The court decreed “that the devise 
and bequest in the will to Elmer [Palmer, the defendant] be declared inef- 


fective to pass the title to him; that by reason of the crime of murder 
committed upon the grandfather he is deprived of any interest in the 
estate left by him.” In 4 Harvarp Law REvIEw, 394, and 8 HarvarD 
Law REVIEW, 170, it was suggested that a more satisfactory way of reach- 
the desirable result of this decision was to allow the devisee to take 
the legal title under the will, but to compel him to hold the -property as 
constructive trustee for the heirs at law of the testator; thus avoiding 
the violence done to the plain letter of the Statute of Wills by read- 
ing into it a revocation clause. 

In Ellerson v. Westcott, 42 N. E. Rep. 540 (N. Y.), an heir at law 
of the testator sued directly for a partition of lands devised to the de- 
fendant, who was alleged to have murdered her devisor. ‘The court 
refused to entertain this form of action, and said that the plaintiffs only 
remedy was in equity to deprive the devisee of the benefit of her crime. 
While not expressly overruling Aiggs v. Palmer, the court sharply 
distinguishes it from the present case in point of procedure. The follow- 
ing sentences are quoted from the opinion at page 542: “The devise 
took effect on the death of the testator, and transferred the legal title 
and right given her by the will. The relief which may be obtained 
against her is equitable and injunctive. The court in a proper action 
will, by forbidding the enforcement of a legal right, prevent her from 
enjoying the fruits of her iniquity. It will not and cannot set aside the * 
will. That is valid, but it will act upon facts arising subsequent to its 
execution, and deprive her of the use of the property.’’ From this, the 
New York court seems to have abandoned ‘a position difficult to defend 
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in theory, and to have adopted substantially the view that a devisee by his 
own crime may acquire the legal, but not the beneficial, interest in the 
property devised. 

In Deem v. Millikin, 6 Ohio Cir. Ct. R. 357, a mortgagee for value 
without notice from a son who had murdered his mother was properly 
allowed to retain realty that came to the murderer by descent from his 
mother. This of course is in accordance with the rule that a dona fide 
purchaser may acquire trust property free from the trust. 

It is to be regretted that Pennsylvania has gone to the other extreme 
and holds (following Shellenberger v. Ransom, 59 N. W. Rep. 935 (Neb.), 
noted in 8 Harvarp Law Review, 170) that a son who murders his 
father may take both legal and beneficial interest by the local statute of 
descent. Jn re Carpenter's Estate, 32 Atl. Rep. 637 (criticised in 30 Am. 
Law Rev. 130). 





LIABILITY OF MUNICIPAL CORPORATION FOR DEFECTIVE WATER-WORKS. 
—In Springfield Fire & Marine Insurance Co. v. Village of Keeseville, 
42 N. E. Rep. 405, the New York Court of Appeals recently held 
that a municipality which maintained a public system of water-works, 
under a power conferred by the State, was not liable for the loss of 
property by fire caused by the defective condition of the water-works. 
The case raises the old question of the liability of a municipal corpora- 
tion to private action for failure in the performance of a duty, and in the 
opinion of the court the general grounds upon which this question has 
always been decided are well set forth. The powers conferred upon 
municipal corporations by the State are of two sorts, which may be briefly 
characterized as public and private. The former are the legislative and 
governmental powers intrusted to the municipality as one of the political 
divisions of the State. The latter are those conferred for the private 
benefit of the municipality, which are exercised by it in its private capa- 
city, and with which the State itself is unconcerned. Whether or not, 
apart from statute, a city is liable to private action for failure in the per- 
formance of a public duty specifically enjoined, is a disputed question, 
though probably it would generally be answered in the affirmative. It is 
perfectly well settled, however, that for neglect in the exercise of public, 
discretionary powers, a municipality is no more liable in tort than the 
State itself would be, while for neglect in the exercise of any private 
power, it incurs the same liability as a private corporation. Maxmilian v. 
Mayor, &c. of New York, 62 N.Y. 160; Eastman v. Meredith, 36 N. H. 
284; Dillon on Municipal Corporations, §§ 965 a, 980; Goodnow on 
Municipal Home Rule, ch. vii. 

The difficulty arises in determining to which class any particular power 
belongs. Is a city which establishes and maintains a system of water- 
works by permission of the State exercising a governmental function, or is 
it merely performing the work of a private corporation? The argument 
from analogy leads to but one conclusion. The cases where the city is 
liable to an action of tort for failure to perform a duty voluntarily assumed 
are limited strictly to those where the duty is incurred in the performance 
of such a purely business undertaking as the management of docks and 
wharves at a profit. AZayor, &c. of Lyme Regis v. Henley, 3 B. & Ad. 77 ; 
Pittsburgh City v. Grier, 22 Pa. St. 54. Where the duty is undertaken 
for the public good, the city is not liable. It is accordingly held every- 
where that the power to establish a fire department is governmental, and 
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that consequently the city is not liable for the neglect of firemen to per- 
form their duties adequately. Fisher v. Boston, 104 Mass. 87; Wheeler 
v. Cincinnati, 19 Ohio St. 19. And in the similar case of public water- 
works, which certainly are not maintained as a matter of private corporate 
interest, but for the general welfare and protection, it has also been held 
with great unanimity, in accord with the decision under discussion, that 
neglect to carry on the work adequately will not support a private action. 
Tainter v. Worcester, 123 Mass. 311 ; Mendel v. Wheeling, 28 W. Va. 233; 
Black v. Columbia, 19 S. C. 412. 

It is often said that where ‘a city derives a profit from exercising a par- 
ticular function, it is playing the part of a private corporation and is 
liable as such. And accordingly it was contended, in /usurance Co. v. 
Village of Keeseville, that the fact of the town’s receiving rents from the 
takers of the water showed that it was a private enterprise. In answer- 
ing this argument the court points ‘out that. “the imposition of water 
rents is but a mode of taxation, and a part of the general scheme for 
the purpose of raising revenue with which to carry on the work of 
government.” 

It should be borne in mind that the question discussed above is as to 
the liability of a city for failing to perform, or for performing inade- 
quately, a public duty. A different question arises in considering the 
liability of the city, not for mere nonfeasance, but for misfeasance in 
the performance of a duty, causing direct damage to the person or the 
property of a citizen. 7/7 v. Boston, 122 Mass. 344, 358; Dillon on 
Municipal Corporations, § 966. Many of the cases which seem at vari- 
ance with Jusurance Co. v. Village of Keeseville, and the principles above 
set forth, are distinguishable on this ground. See, for example, Szo/t v. 
Manchester, 2 H. & N. 204; Batley v. Mayor, &¢. of New York, 3 Hill, 
5313 Murphy v. Lowell, 124 Mass. 564. 





CONVEYANCE OF AN Expectant Esrate.— The Kentucky Court of 
Appeals recently declared that the conveyance by a son of his expectant 
interest in his father’s estate is invalid, even in equity. This decision 
meets with some support, but is contrary to the weight of authority. 
The court, while following two previously adjudicated Kentucky cases, 
also supports its decision by an argument of some length. It points to 
the generally accepted rule that the conveyance or assignment of a bare 
possibility is at law invalid, and argues that equity should not contradict 
the law, especially since the equity courts cannot agree upon a common 
theory for the enforcement of such a conveyance. It further asserts that 
to hold the conveyance invalid will be to “save multiplying contentions, 
protect the improvident children aad heirs at law from fraud and deceit, 
—save free and untrammelled the actions of the possessors of estates in 
their distribution.” McCall's Adm'r v. Hampton, 32 S. W. Rep. 406 (Ky.). 

It is by no means a safe premise that equity should always follow the 
law; and the argument that, because courts of law will not recognize a 
conveyance, courts of equity must also decline to recognize it, is unsound. 
The fact is that most American courts of equity will support such a con- 
veyance, while hardly a court of law will do so.- But there is unques- 
tionably much confusion as to the theory on which it is to be supported. 
Some jurisdictions apply the rules for the conveyance of real property. 
This leads them into the doctrine of estoppel, with all the confusion that 
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attends it in this country. Practically all jurisdictions require covcnants 
of warranty, or an equivalent, in order to raise the estoppel, but quarrel 
on the effect of the estoppel. A Massachusetts decision, Z7ru// v. East- 
man, 3 Met. 121, holds that the estoppel passes the actual title at law. 
Other courts hold to the apparently sounder view that the covenant of 
warranty operates as a personal rebutter preventing the grantor from set- 
ting up his estate, or “as if a particular averment had been introduced, 
and the grantor was estopped by his deed from denying its efficacy.” See 
Rawle on Covenants for ‘litle, 3d edition, p. 412, notes 2 and 3. Accord- 
ing to this view the grantee’s remedy would be purely in equity. Again, 
the assignment is supported, regardless of the covenant of warranty and 
its attendant estoppel, not as a conveyance, but as an executory agree- 
ment to convey, a present contract to take effect when the estate comes 
in esse, OY as creating an equitable ownership to be changed to an abso- 
lute property when the son actually inherits. Bayler v. Commonwealth, 
40 Pa. St. 37. In these courts the conveyance of an expectant estate, 
and a contract for the assignment zz futuro of personalty not zx esse at the 
time of the contract, are regarded in the same light. Such a theory has at 
least the merit of doing full justice to all parties without violating any 
principles of law or equity. 

In nearly all jurisdictions such conveyances are closely scrutinized, 
owing to the ready opportunities for fraud. ‘That is one reason why a 
covenant of warranty is held necessary in so many jurisdictions. Every- 
where the grantee must have sufficient consideration. The conveyance 
is looked upon with favor when it is known and approved by the party 
from whom the estate is to be derived. To invalidate the conveyance in 
such a case would be to defeat the intent and interest of all parties. In 
this case which the Kentucky court had to decide everything is favorable. 
There is a covenant of warranty, with good consideration, absence of 
fraud, and assent of the father. Under these circumstances, most courts 
of equity would hoid a son’s conveyance of his expectant estate to be 
valid. See 7 HarvarD Law REVIEW, 429. 





INCORPORATION BY REFERENCE — STATUTE OF Fraups.— The note or 
memorandum required by the Statute of Frauds must contain certain 
terms. Ifsome of those terms are on one paper and others on another, 
when may the two papers be read together? This question has been 
answered by the English courts in various ways; at first they were some- 
what strict, but for the last twenty years they have adopted a much looser 
rule. A recent case, however, Potter v. Peters (72 L. T. Rep. 624), looks 
rather like a return to the older view. 

The whole subject is much confused by talking about parol evidence. 
The question is said to depend on whether parol evidence is admissible 
to show what the writing referred to, or under what conditions it was writ- 
ten. The difficulty, however, does not lie with any rule of evidence: 
there is no rule of evidence which forbids one to introduce both writings 
or to show all the accompanying circumstances. ‘The real question is, 
What do these facts, when admitted, prove? Do they furnish a note or 
memorandum containing the requisite terms? One writing contains the 
defendant’s signature and some of the terms, the other writing (assuming 
it to be unsigned) contains the lacking terms. Are the circumstances 
such that the second may be considered as part of the first, so as to con- 
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nect the whole with the defendant’s signature? This is a question in the 
law of incorporation by reference, not in the law of evidence. 

The views expressed by the English courts seem to resolve themselves 
into one of the two following propositions: (1) that the signed document 
must contain a reference to some other writing, or (2) that it need only 
refer to a transaction, of which the other writing in fact forms a part. 

At the beginning of this century the first of these views was modified 
by a requirement that the identity of the writing referred to must appear 
from the reference itself. In Boydell v. Drummond, 11 East, 142 (1809), 
there was a prospectus of sale, and the defendant signed a book headed 
“‘Shakespeare Subscribers, their Signatures.” During the argument Lord 
Ellenborough said, “‘ What is there in the title to refer to the particular 
prospectus rather than any other? If it had referred to the partic- 
ular prospectus then published, it would have helped the plaintiff over 
his difficulty.’ This early modification, however, was dispensed with in 
Peirce v. Corf, 9 Q. B. 210 (1874), where the court adopted without limi- 
tation the view expressed in the first of the above propositions: “On the 
document itself there must be some reference from one to the other, 
leaving nothing to be supplied by parol evidence except the identity, as it 
were, of the document.” Though couched in terms of evidence, this 
amounts to saying that when the signed paper contains a reference to 
some other writing, whether to a particular one or not, and there exists 
another writing which is shown (no matter how) to be the one referred 
to, the second writing can be incorporated into the first, and the defend- 
ant’s signature will thus be annexed to both in a way satisfactory to the 
statute. 

After Peirce v. Corf there came a series of cases, in which the courts, 
though professing to follow the first rule, seem in substance to have 
adopted the second, namely, that if a signed document refers to a trans- 
action generally, it will incorporate any document connected with that 
transaction. . 

In Long v. Millar, 4 C. P. Div. 450 (1879), the signed document referred 
to “the purchase,” — not to any document connected with the purchase, 
but to the transaction generally. The court there incorporated a pa- 
per containing the plaintiff’s agreement to buy, and tried to reconcile 
the case with the former rule by construing “the purchase” to mean 
“the agreement to purchase.” In Studds v. Watson, 28 Ch. Div. 305 
(1884), the second proposition was squarely stated by North, J , as follows : 
“There is a parol agreement proved to which both these documents refer. 
All the terms of this parol agreement are found in one or the other of 
the two documents, and are in themselves sufficient to constitute a good 
memorandum within the statute. . .. I do not think it is necessary in 
this case that these two documents.should refer the one to the other.” 
In that case, to be sure, both papers were signed, but the court appears 
not to have noticed the fact. Again, in Oliver v. Hunting, 44 Ch. Div. 
205 (1890), there was a letter acknowledging the receipt of a check “ on 
account of the purchase money for the Fletton Manor House estate,” and 
this was held to refer to and incorporate a previous memorandum relating 
to this transaction. There was here no reference to a document, but 
merely to the transaction of which the document was a part. Thus at 
this period the English courts had abandoned the first rule and had 
virtually adopted the second. 

In 1895 the question came up again in Potter v. Peters, supra. 
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Here the defendant’s agent, who had already written to the defendant 
informing him of an offer, wrote a second letter to his solicitor, 
putting him in communication with the buyer’s solicitor. The Court 
refused to connect the two letters. This seems to point to the older rule 
that the signed document must refer to some other writing, not simply to 
the transaction generally. 

It may be doubted whether the English courts have been justified in 
stretching the doctrine of incorporation by reference to the extent to 
which the cases of Studds v. Watson and Oliver v. Hunting appear to go. 
While one may well enough be held to have adopted and signed a paper 
to which he has in a signed writing referred, it is at least going far to say 
that the signature can be carried over and attached to a writing which is 
not connected with the first in any other way than that it is a part of the 
same transaction. 

The foregoing considerations are submitted as applying to a case where 
an unsigned document is sought to be incorporated into one that is signed. 
When both are signed, there should be no necessity for connecting the two ; 
for the defendant has subscribed his name to all the requisite terms, and 
this would seem to be all that the statute requires. ‘This view has been 
taken in Zhayer v. Luce (22 Ohio St. 62), and on this ground Potter v. 
Peters might well have been decided differently. 





May THE VENDOR OF THE GOODWILL OF A BUSINESS SOLICIT HIS OLD 
CusroMERS? — What passes by the sale of a goodwill of a business ? 
What obligations are imposed on the vendor by reason of the sale ? 
These troublesome questions have again been raised in the case of Zrego 


v. Hunt, 12 The Times L. R. 80, decided last December in the House of 
Lords. The decree in the case restrained the vendor of the goodwill 
from soliciting the trade of his old customers in person, by agents, or by 
letter. The case of Ladbouchere v. Dawson (L. R. 13 Eq. 322), decided in 
1874 by Lord Romilly, M. R., and overruled twelve years later in the 
Court of Appeals by Pearson v. Pearson (27 Ch. Div. 145), is re-established, 
and Pearson vy. Pearson is in turn overruled. ‘The reasoning is this. A 
vendor of the goodwill sells the benefit of the connection of his concern, 
that is, the chance that the customers will continue their patronage. It is 
obvious that by solicitation of the old customers, the vendor, on setting up 
a similar business, may greatly lessen the purchaser’s chance of retaining 
that patronage. But a man may not depreciate what he has sold: there- 
fore the vendee of the goodwill is entitled to protection, and his vendor 
will be restrained accordingly from soliciting the old customers. ‘It is 
immaterial,” says Lord Herschell, ‘‘ whether the obligation on the part of 
the vendor to refrain from canvassing -the customers is to be regarded as 
based on the principle that he is not entitled to depreciate that which he 
has sold, or as arising from an implied contract to abstain from any act 
intended to deprive the purchaser of that which has been sold.” Of course, - 
a logical application of either principle would carry the courts far be- 
yond restraining a mere solicitation of old customgrs. This fact is 
recognized ; but it is acknowledged that it is now too late to question the 
authorities which establish the vendor’s right to set up a similar business 
(Shackle v. Baker, 14 Ves. 468), to advertise his business and solicit cus- 
tomers in any public way (Ladbouchere v. Dawson, L. R. 13 Eq. 322), so 
long as he’ does not use the firm name, or represent that he is continuing 


63 





480 HARVARD LAW REVIEW. 


the old business (Churton v. Douglas, Johns. 174, at 191), or to deal with 
his old customers (Leggott v. Barrett, 15 Ch. Div. 306). ‘That the vendee’s 
right cannot be protected to the full, is no reason in the eyes of the court 
for not extending protection as far as these authorities will allow. 

The American decisions on this point are few, but emphatically opposed 
to the conclusion reached in Zrego v. Hunt. The courts take the ground 
that it is the vendor, not the purchaser, who should have protection. 
The vendor has sold the advantage of an established business. It is only 
fair that he should be given every opportunity to compete on an equal 
footing with the purchaser. Goodwill, to be sure, is the probability of 
retaining the concern’s customers ; but it is a probability which the ven- 
dor may diminish by the exercise of certain unquestioned rights. What 
consistency is there in allowing the vendor to enter into the same kind of 
business, and to solicit trade publicly, and yet barring him from his most 
effective means of competing successfully, namely, the solicitation of his 
old customers? ‘This is the attitude of the American courts. (W#//iams 
v. Farrand, 68 Mich. 473; Cottrell v. Babcock &c. Mfg. Co., 54 Conn. 122 ; 
Close v. Flesher, 28 N. Y. Supp. 736.) 

After all, is it not a question of original definition? Are not the 
courts, under the guise of deducing conclusions from accepted definitions, 
in reality defining anew the nature of goodwill? As goodwill is conceived 
of, on the one hand, as the chance of keeping the old customers subject 
to unlimited competition on the part of the vendor, or, on the other, as 
that chance free from such competition, so will the vendor be allowed or 
denied the right to solicit his old customers. And perhaps the English 
view of the scope of goodwill is the more just. Eighty years ago, Vice- 
Chancellor Plumer said :- “A person, not a lawyer, would not imagine 
when the goodwill and trade of a retail shop was sold, the vendor might, 
the next day set up a shop within a few doors and draw off all the 
customers. The goodwill of such a shop in good faith and understanding 
must mean all the benefit of the trade, and not merely a benefit of which 
the vendor might deprive him the next day.” ( Harrison v. Gardner, 
2 Mad. 198, at 219.) Yet mainly because of a strong aversion to the 
enforcement of any contract in restraint of trade that was not to be found 
in express words, the courts declined to adopt the lay conception of good- 
will so vigorously approved by the Vice-Chancellor. Is not the decision 
in Zrego v. Hunt commendable in that, as far as it is possible, it does adopt 
the view, then and now prevalent outside the courts, as to what constitutes 
fair business dealing? It certainly clothes that shadowy, intangible prop- 
erty, goodwill, stripped of wellnigh all its virtue by unfriendly decisions, 
with a little substance. 

There is one seeming inconsistency in the law on this point as laid 
down to-day in the English courts. Solicitation of customers when the 
business is voluntarily sold is restrained; solicitation after the business is 
compulsorily sold in bankruptcy proceedings is not restrained. (Wa/ker v. 
Mottram, 19 Ch. Div. 355.) On what principle can goodwill mean one 
thing when a man disposes of his business voluntarily, and another when 
his business is sold out by his assignees in bankruptcy ? 





MONEY PAID ON A BILL BEARING A FoRGED INDORSEMENT. — Does the 
drawee who pays a bill with a forged indorsement upon it have to bear 
the loss? Is the familiar doctrine of Price v. Meal properly extended to 
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such cases? Is there no fundamental distinction between a forged 
indorsement and a forged drawing as affecting the rights between the 
drawee and the innocent indorsee to whom he has paid the bill? In Zhe 
London & River Plate Bank v. The Bank of Liverpool, [1896] 1 Q. B. 7, 
Mathew, J. rests the two cases on the same grounds, and decides that 
the drawee who pays the innocent indorsee of a bill bearing a forged 
indorsement cannot recover back the money, on the principle that the 
payment by the drawee has caused the indorsee to lose his rights against 
prior indorsers. Undoubtedly the defendant can no longer charge prior 
parties as indorsers, as the time for notice of dishonor has gone by, but 
his rights on the warranty, implied in the sale of any chattel, remain 
unimpaired (2 Ames, Cases on Bills and Notes, 242, n. 1), and it is doubt- 
ful if it is of itself any defence to one who has received money under a 
mistake of fact, there having been a total failure of consideration, that his 
rights against other parties have been changed or his relations in respect 
to them altered. Lodditt v. Pinkett, L. R. 1 Ex. Div. 368; Canal. Bank 
v. Bank of Albany, 1 Hill, 291 ; Rheel v. Hicks, 25 N. Y. 289; Koonszt v. 
Central National Bank, 51 Mo. 275. It is said further, that “no single 
case has been produced in which, where payment has been made ona 
forged indorsement to the holder of it in good faith, the money has been 
recovered back.” It is rather unfortunate that in so important a case 
the attention of the court was not called to ABobbett v. Pinkett, supra, a 
decision which is very difficult to reconcile with the principal case. The 
American cases in which such recovery has been allowed are collected in 
1 Ames, Cases on Bills and Notes, 433, n. 2. 

In Price v. Neal, 3 Burr. 1354, it will be remembered that it was the 
drawer’s name that was forged, and it was held that the drawee, having 
paid an innocent indorsee, must himself bear the loss. But the dis- 
tinction between such a case and one where an indorsement is forged is 
obviously that in the latter case the indorsee has never obtained legal 
title to the instrument, and, however innocent he may be, he is imme- 
diately liable at law to the true owner for the conversion. This principle 
is expressly recognized in Bodbett v. Pinkett, supra. If, as in the principal 
case, the drawee has paid the true owner, it would seem that the drawee 
should be subrogated to his rights and be enabled to compel the indorsee 
to account for the money received to his use. ‘The whole subject is 
elaborately discussed in 4 HarvarD Law REVIEW, 297. 

It is to be hoped that the solution of a question of so much importance 
will not be left to depend on the authority of a single justice of the divi- 
sional court, but that the case will be carried up to the higher courts. 





Tue “ Trust Fund” THeory. —In the late case of Adams & West- 
lake v. Deyette (65 N. W. Rep. 471), the Supreme Court of South Dakota 
rests its decision on the ground “that the assets of a corporation are a 
trust fund for its creditors.” On this theory a judgment confessed by a 
corporation for money due on an executed w/tra vires contract, admitted 
to give a right of action for the sum recovered, was set aside as a prefer- 
ence of creditors. ‘The “trust fund ” doctrine seems to owe its origin to a 
decision by Judge Story in 1824, in the case of Wood v. Dummer (3 Mas. 
308). Since that decision it has been alternately applied and rejected by 
courts and eulogized and condemned by text writers. Within the last two 
years Judge Thompson has characterized it as “the only doctrine worthy 
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of respect,” and the Supreme Courts of Indiana, North Carolina, and Ala- 
bama have distinctly repudiated it, the latter overruling a number of cases 
where its existence had been recognized. See 5 ‘Thompson on Corpora- 
tions, 5115 ; Bank of Crawfordsville v. Dovetail &c. Co., 40 N. E. Rep. 
810 (Ind.) ; Zhomson-Houston Co. v. Henderson Co., 21 S. E. Rep. 951 
(N.C.) ; Jewelry Co. v. Volfer, 17 So. Rep. 525 (Ala.). 

Just what the doctrine is, even those who uphold it do not seem to know. 
It seems to be an accommodating judicial zgnzs fatuus, which is present 
or absent as courts seem to require. No court has been able to describe 
it exactly or to define its limits. It is admitted that there is no trust in 
the strict sense of the term. But these admissions tend to still greater 
confusion. The logical conclusion of holding that there was a strict trust 
would be that the creditor of an insolvent corporation could not enforce 
his claim at law. When this argument was pressed on the court in Goft- 
lich v. Miller (154 Ill. 44), they qualified their previous statement by 
holding that there was a “ quasi trust” only. ‘The United States Supreme 
Court has long been committed to the “trust fund” doctrine, yet in the 
recent case of Hollins v. Brierfield &c. Co. (150 U.S. 371) Justice Brewer 
practically admits that the expression is figurative ; and Justice Bradley, 
in Graham v. R. R. Co. (102 U. S. 148), while upholding the doctrine, is 
forced to acknowedge that “if pushed to its logical conclusion, it would 
lead to results not to be tolerated,” and yet he does not seem able to 
define the limits within which it will be tolerated. 

This general haziness that surrounds the whole doctrine leaves the 
student in a confused state of uncertainty as to what the doctrine really is. 
Mr. Pepper, however, in a recent able article (2 Am. Law. Reg. & Rev., 
N. Ss. 448), clears up much of this uncertainty. He deprecates the use of 
the expression “ trust fund” as a misleading misnomer, and suggests that 
the courts have used it as a cover for judicial legislation. ‘The cases seem 
to justify this view, and it must be admitted that justice often demands 
legislation by the courts in dealing with insolvent corporations. 





RECENT CASES. 


ADMIRALTY — RECOVERY FOR DEATH BY WRONGFUL AcT.— Where a State 
statute gives the personal representative of one killed by the negligent handling of 
a vessel a right of action, and makes any damages that may be recovered a lien upon 
such vessel, 4e/d, a suit may be maintained in the Federal courts to enforce such right 
of action. Zhe Willamette, 70 Fed. Rep. 874. 

It has been frequently argued that there can be no recovery in suits of this kind, on 
the ground that there is no action given by general maritime law, and it is not compe- 
tent for a State to alter this. But statutes giving a recovery exist in some thirty Stafes, 
and their validity has been upheld in Sherlock v. Alling, 93 U.S. 99. An elaborate 
review of the authorities is found in Zhe City of Norwalk, 55 Fed. Rep. 98. 


BILLS AND NoTEs— FICTITIOUS PAYEE. — A clerk of the plaintiffs represented to 
them that they were indebted to b., and they drew a check to the order of B. in pay- 
ment. There was no such person as B., and the clerk indorsed the check to the 
defendant, a dona fide purchaser, who received payment from the bank. In an action 
for the money, it was /e/d, that the check was payable to bearer, and there could be no 
recovery against the defendant, a holder in due course. C/utton v. Attenborough, [1895] 
2Q. B. 707. 

This affirms the judgment of Wills, J., [1895] 2 Q. B. 306. The Bills of Exchange 
Act, 1882, provides that where the payee is fictitious the bill may be treated as payuble 
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to bearer, and perhaps as a question of construction the decision above is correct. The 
case of Bank of England v. Vagliano Bros., [1891] App. Cas. 107, on which the court 
rely chiefly, should be distinguished, however. It is the intention of the drawer, and 
not that of the acceptor, which governs, and hence, apart from the statute, the Vagliano 
case would seem to be right and the principal case wrong. The correct result was 
reached in Shipman v. Bank, 126 N. Y. 318, and in Armstrong v. Bank, 46 Oh. St. 512. 
See Kohn v. Watkins, 26 Kan. 691, contra; and so in the case of the making of a note; 
Ort v. Fowler, 31 Kan. 478, and Bank v. Rowan, 14.N.S. W.L. R. 127. 


BILLS AND NOTES— FORGED INDORSEMENT. — The innocent indorsee of a bill 
bearing a forged indorsement received the amount of the bill at maturity from the 
drawee, who, having paid the bill again to the true owner, seeks to recover back the 
money paid to the dona fide holder. Held, the drawee cannot recover. Zhe London 
& River Plate Bank v. The Bank of Liverpool, [1896] 1Q. B.7. See Nores. 


BILLS AND NOTES — VENDOR’S LIEN — PAYMENT BY INDORSER. — Hé/d, where A. 
held two notes of the same date secured by a vendor’s lien, and the one first due was 
dishonored and taken up by an endorser, and then transferred without A.’s knowledge, 
the lien on this note was postponed to that on the one still held by A. Goddard v. 
Peeples, 33S. W. Rep. 314 (Tex.). 

The two liens should have been held co-ordinate. If the maker of the note had paid 
it and then sent it out again, the decision of the court would of course be sound. 
Union Trust Co. v. R. R. Co., 63 N. Y. 311. 


CARRIERS — LIABILITY ON BILL OF LADING. — The defendant company, on receipt 
of certain grain, issued a bill of lading in one part, and also two duplicates of' this 
original. On the original there was no mention of any other bill, nor any clause “ this 
being accomplished the others to stand void.” The plaintiffs were pledgees of the 
original bill of lading. The defendants delivered the grain to the original shipper on 
his presenting one of the duplicate bills. The plaintiffs then brought this action 
against the defendant company. /e/d, that the railway company was liable on its bill 
of lading. Midland Nat. Bank v. Missouri Pacific Ry. Co., 33 S. W. Rep. 521 (Mo.). 

This is an admirable decision. A carrier issuing bills of lading in this form binds 
himself to deliver to its holder, and any other delivery is made at the risk of being 
unable to fulfil his contract and becoming liable therefor. Bills of lading in this form 
do not seem to have been the subject of litigation before this case. In Forbes v. Boston 
& Lowell Ry. Co., 133 Mass. 154, the carrier was held liable to the holder of a bill of 
lading for the mis-delivery of certain corn. On the other hand, local custom was held 
sufficient excuse for giving up certain wheat without presentation of the bill. This is 
not so clear. In the principal case the court rightly held the duplicates to be mere 
memoranda, and of no more effect than memoranda. 


CONSTITUTIONAL LAW — EMINENT DOMAIN —PUBLIC SERVITUDE.—A citizen 
of Mississippi sought to enjoin the construction of a levee across his plantation, situated 
upon a navigable river in Louisiana. Defendants justified under a legislative act. 
Held, by the substantive law of Louisiana, plaintiff’s land, and all similarly situated, is 
held subject to a right in the State to take any part needed for levees, without com- 
pensation. /dridge v. Trezevant, 16 Sup. Ct. 345. 

The Supreme Court of Louisiana has frequently followed this rule, although the 
Constitution of that State (Art. 156) forbids a public taking of private property without 
compensation. The Supreme Court of the United States thought that plaintiff could 
not invoke the Fourteenth Amendment, which is satisfied if the State law is impartially 
administered, — here admittedly the fact. Previous cases have arisen under grants by 
France and Spain ; the present case concerned land granted by the United States, but the 
rule was applied, the court thinking the matter settled by the decisions that the extent 
of riparian titles to land upon navigable non-tidal rivers, though granted by the United 
States, depended upon the law of the State in which such land is situated. It thought 
that the same cases decided that land granted by the United States is subject to local 
regulations applicable to land held under State grant; also that the Fourteenth 
Amendment does not apply to servitudes, held by the State courts to be valid. It is 
doubtful whether any of the cases cited go, in terms, to the extent of the part of the 
proposition last stated, though the decision seems correct. For a full discussion of the 
general subject, see Shively v. Bowlby, 152 U.S. 1. Peart v. Meeker, 45 La. Ann. 421, 
is a recent case under the Louisiana rule. 


CONSTITUTIONAL LAw — LICENSES — PEDDLERS. — A statute providing that city 
and town authorities “ may issue a license to such persons as they find proper persons 
to engage in a temporary or transient business . . . for the sale of goods, wares, and 
merchandise,” for certain fees, and making it a misdemeanor to engage in such business 
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without a license, was Ae/d unconstitutional, since it gives officers power to exercise an 
arbitrary discretion in granting licenses. State v. Conlon, 33 Atl. Rep. 519 (Conn.). 

A very forcible argument might be made that the context indicates that the words 
“may issue a license ”’ should be construed “shall issue a license” ; and that the words 
“such persons as he finds proper ” vest in the officer not an arbitrary discretion, but a 
discretion which he is bound to exercise honestly and reasonably, for the purpose of 
effectuating the intention of the statute. State v. Yopp, 97 N. C. 477; Singer v. Mary- 
land, 72 Md. 464; Comm. v. Parks, 155 Mass. 531. The act would thus be preserved, 
and the rights of those against whom it was directed would be sufficiently protected, 
since, if the officer abused his power by exercising an arbitrary discretion, his act would 
be unconstitutional and invalid. Vick Wo v. Hopkins, 118 U.S. 356. However, words 
less strong than those in the principal case have been held to confer an arbitrary dis- 
cretion. Mayor of Baltimorev. Radecke, 49 Md. 217; State v. Dering, 84 Wis. 585. It 
is to be noticed that those are cases of city ordinances, and might be supported on the 
ground that the legislature does not give a city the right to make unreasonable ordi- 
nances, and the ordinances in question afford such an opportunity for unreasonable 
action on the part of the officers as to make them unreasonable ordinances. 


CONSTITUTIONAL LAW — SEIZURE OF PRIVATE PROPERTY AS CRIMINAL EVI- 
DENCE. — A steam boiler exploded on plaintiff’s premises, killing thirty-seven persons. 
The engineer was indicted for criminal negligence, and ten days after the accident the 
court ordered the boiler and engine into the custody of the police, not to be removed 
from the premises, to be used as evidence against the engineer in the pending trial. 
Plaintiff applied for a writ of mandamus to vacate this order, as an unwarrantable in- 
terference with his rights of property. /Ye/d, such an order directed against private 
property of this character belonging to an innocent party was an unreasonable seizure 
of a hy and unconstitutional. McGrath, C. J., dissenting on the point of unreason- 
ableness. Mewberry v. Carpenter, 65 N. W. Rep. 530 (Mich.). 

No reported case seems to have gone to the length of sustaining a seizure like the 
present. Most of the instances where personal property belonging toa third party has 
been held as evidence by public officers have been cases of stolen property, tools, and 
coin used in counterfeiting, gaming apparatus, etc. In the principal case it was per- 
fectly possible to preserve evidence of the condition of the boiler without depriving 
the owner of its use, and the attempted seizure seems plainly unreasonable. 


CONTRACTS — PUBLIC POLICY — DEFENCE. — Heé/d, that where a contract is not in 
general restraint of trade according to the rule in 74e Diamond Match Co. Case, 106 
N. Y. 473, a defendant who retains the consideration for his promise cannot set up as 
a defence that his contract is part of a conspiracy to raise prices and lower wages. 

‘ational Wall Paper Co. v. Hobbs, 35 N. Y. Supp. 932. 

It would seem that where a contract is shown to be part of a general scheme to 
lessen competition, the court should not aid either party in enforcing it. Illegality 
should be a perfect defence to an action on a contract. Lmeryv. Ohio Candle Co., 
47 Ohio St. 320; 68 N. Y. 558, 566. 


CONTRACTS — SALVAGE — FRAUDULENT CONCEALMENT — COMPENSATION. — A 
salvage contract was entered into between the master of a tug and the master of a 
disabled steamer, the former suppressing the fact that the owners of the steamer had 
already employed another tug to tow the steamer to her destination. //e/d ; (1) the 
contract must be set aside on account of fraud; (2) the master of the tug is entitled 
to recover the amount by which the steamer was found to have been actually benefited 
by comparing the expense actually incurred with that which would have attended a 
towage by the tug engaged by the owners. Goff, Circuit Judge, dissenting on second 
point. Zhe Clandeboye, 70 Fed. Rep. 631. 

The rule invoked, that if the sources of knowledge of material facts are exclusively 
within the possession of one of the contracting parties there is a duty to disclose 
(2 Kent, *482), would seem to be included within Bigelow’s broader proposition, that 
“a duty to speak . . . arises wherever and only where silence can be considered as 
having an active property, that of misleading.” 1 Bigelow on Fraud, 597. As to the 
right to recover compensation, there is a strong analogy to cases where a conveyance 
of land has been obtained by the fraud of the buyer; there the seller may have a 
reconveyance, but is obliged to pay back the consideration money and sums laid out in 
improvements. Kerr, Fraud and Mistake, 2d ed., 373. One rescinding on account of 
fraud must put the other party in the same position, as far as possible,as he was in the 
beginning. 


CORPORATIONS — FEDERAL JURISDICTION — COLLUSIVE CONVEYANCE, — X.,a Vir- 
ginia corporation, claimed to own land in Virginia which was in possession of defendant. 
For the purpose of trying the claim in the Federal Court, the stockholders of X. 
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organized plaintiff corporation under the laws of Pennsylvania. X. then conveyed to 
plaintiff without consideration, and plaintiff brings suit in the Federal Court. //e/d, 
that such conveyance would not enable the grantee to maintain suit. Shiras, Field, 
and Brown, JJ., dissenting. Lehigh Co. v. Kelly, 16 Sup. Ct. Rep. 307. 

The rule is well established that notice in this class of cases will not affect the right 
of the grantee to Federal jurisdiction if the conveyance was a real transaction and there 
was no secret agreement giving grantor a right to call for reconveyance. McDonald v. 
Smalley, t Pet.625; Barney v. Baltimore City, 6 Wall. 280. The court admits that there 
was no such secret agreement between the two corporations, but in view of the fact that 
no consideration was paid, it goes behind the entity of the plaintiff corporation and finds 
what it calls an “ equivalent to such agreement,” namely, the right and power of those 
who are stockholders in each corporation to compel the plaintiff to reconvey to X. 
without consideration. If there had been a consideration for the conveyance, the 
question of whether the court would look behind the entity would have been very 
squarely presented. This is a question that is constantly arising in different phases. 
Compare Northwestern Banking Co. v. Muggli, 65 N. W. Rep. 442 (S. D.), and Howes 
v. Oakland, 104 U. S. 450. 


CORPORATIONS — UNPAID SUBSCRIPTIONS — ILLEGALITY SUBSEQUENT TO INCOR- 
PORATION. —In an action by a corporation to recover unpaid subscriptions to its 
capital stock, the defence was set up that the corporation had entered into illegal 
transactions subsequently to itsincorporation. e/d, that this is no defence, the objects 
of incorporation being on their face legal. U. S. Vinegar Co. v. Foehrenbach, 42 N. E. 
Rep. 403 (N. Y.). 

The case simply follows U. S. Vinegar Co. v. Schlegel, 143 N. Y. 537, which laid 
down the doctrine that subsequent acts of illegality, though they might be good ground 
for vacating the charter in a direct action by the State, were no defence to an action 
by the corporation to recover unpaid stock subscriptions. 


DAMAGES — CONVERSION OF STOCK BY ONE AUTHORIZED TO TRANSFER IT AS 
COLLATERAL. — Stock in a certain company was issued to the defendant in his own 
name for the benefit of the plaintiff, from whom he had authority to transfer it as col- 
lateral security for a loan of $5,000 for the plaintiff. Having transferred the stock to 
W. to secure the loan, turning the proceeds over to the plaintiff as per agreement, he 
subsequently sold it to W. absolutely, without accounting to the plaintiff, who seeks 
to recover for the alleged conversion. /é/d, plaintiff was not entitled to recover the 
full value of the stock, but must deduct the amount received as the loan. Van Shaick 
v. Ramsey, 35 N. Y. Supp. 1006, 

The result reached seems correct. The difficulty is to find a conversion on the part 
of the defendant when he has already transferred the legal title with the authority of 
the beneficial owner; moreover, the plaintiff never had legal title to the stock himself. 
The first objection is perhaps obviated by the fact that, though the court speaks of the 
first transfer by the defendant as a mortgage, it is more properly regarded as a pledge, 
the legal title remaining in the pledgor. Lowell on Transfer of Stock, § 53: Lewis v. 
Graham, 4 Abb. Pr. 106. A simpler way of treating the case would seem to be asa 
breach of trust on the part of the defendant in releasing the equity of redemption which 
he held in trust for the plaintiff, in which view of the case the amount of damages would 
follow as a matter of course. 


DAMAGES — ELECTRIC RAILWAY — USE OF CABLE TRACK — COMPENSATION. — 
An electric railway was granted by the city of St. Louis the right of using the tracks 
of a cable railway. The cable company was allowed a sum equal to six per cent per 
annum on half the cost of building. e/d, the cost of building the cable conduit should 
be included, though the conduit cannot be used by the electric company, and its con- 
struction made the cost of the cable road much greater than that of an electric road. 
Grand Avenue Railway Co. v. Poeple’s Railway Co. 33S. W. Rep. 472 (Mo.). 

It is fairly well settled that a city, in the absence of express legislative enactment, 
has no power to grant exclusive street railway rights to a single corporation. Mew Or- 
leans v. Crescent R. R. Co., 12 Fed. Rep. 308. It would seem logically to follow that, 
when a city gives a railway company the right to use the tracks of another company, 
it exercises a reserved right rather than the right of eminent domain. This view has 
been adopted in Missouri. Union Depot R. R. Co. v. Southern R. R. Co., 100 Mo. 562. 
The question presented in the principal case therefore is not one of damages for con- 
demnation of property under eminent domain, but a question simply of what is “just 
compensation” for the use of the tracks by the electric road. The exact question here 
presented does not seem to have arisen before, but the decision, it is submitted, is 
sound. Of course, there is a strong argument that, as the electric road does not use 
the conduit, it ought not to be made to pay for the use. The answer is that, though 
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it may not actually use the conduit, yet for the time being it prevents the cable com- 
pany from using it. The sound doctrine would seem to be that the electric company 
takes the road as it finds it, and must pay in proportion to the total original cost, 
whether they use the conduit or not — whether they use one rail or both rails. 


Equity — DEGREE OF SPECIFICATION FOR DISCOVERY. — In an action for selling 
coal as plaintiffs’ which in fact was not theirs, there were allegations that defendants 
had “ on divers occasions taken orders from A. and divers other persons” in the sup- 
ply of which they had given coal as from plaintiff's mines which was not from there, 
and of a quality inferior to that. Sale to A. was admitted by defendants, but objec- 
tion was made to discovery and production of books till further specification of the 
alleged torts. /Ye/d, there is no definite rule governing the degree of concreteness in 
such allegations. This is not a case where plaintiffs are seeking to establish a possible 
claim from defendants’ books. Discovery to precede the order to give particulars. 
Waynes Merthyr Company v. Radford & Co., [1896] 1 Ch. 29. 

No one can quarrel with such acase. The allegations were the only ones possible 
to most plaintiffs in the same circumstances, and the books of defendants would be 
highly relevant to their substantiation. The rule against fishing is necessarily one of 
convenience to prevent the institutions of vexatious and baseless suits. Here there had 
beén one distinct allegation which defendants had admitted in proceedings relative to 
the interim injunction. It is hard to see how a judge could have in reason demanded 
a full specification of the wrongful alleged sales without inspection of defendants’ 
books, though plaintiffs might well be assured that there had been such sales by collat- 
eral circumstances such as they alleged in the depreciation in the price of their own 
coal. 


EQuiTty — JUDGMENT— BILL IN EQUITY TO VACATE. — Final judgment having 
been rendered in a suit, the defendant brought a bill in equity to have the judgment 
vacated on the ground of fraud, the fraud alleged being the false statement by the 
attorney of the plaintiff, out of court, that certain allegations in his complaint were 
true. e/d, no ground for vacating the judgment. Zowmn of Andes v. Millard, 70 Fed. 
Rep. 515. 

The an case of Zellerbach v. Allenberg, 67 Cal. 296, lays down the rule that to 
vacate a judgment on the ground of fraud, it must appear that the fraud was practised 
in the very act of obtaining judgment; for any fraud anterior to that is a defence 
available at law, and therefore concluded by the judgment. It is difficult to formulate 
a general rule in this class of cases, and the above is perhaps too comprehensive. See 
In re O' Neill’s Estate, 63 N. W. Rep. 1042 (Wis.) ; Moyes v. Loeb, 24 La. Ann. 48. The 
decision in the principal case, however, is clearly correct. Nothing appears to take it 
out of the rule stated above. 


Equity — VENDEE’s LIEN — CONSIDERATION WHOLLY PaIp. — M. agreed to con- 
vey to T. an undivided half of certain premises. TT. gave the full consideration. M. 
died, having executed a trust deed to secure a loan, without conveying to T., and T. 
filed this bill against her administrator for an account and a sale of the premises. 
Held, that, as specific performance is an inadequate remedy, plaintiff is entitled to a 
lien on the whole premises. Townsend v. Vanderwerker, 16 Sup. Ct. Rep. 258. 

It seems well settled now that a vendee has a lien for purchase money paid when 
specific performance is inadequate or impossible, on the same broad equitable grounds 
on which the vendor’s lien rests. Galbreath v. Reeves, 82 Tex. 257; Wickman v. Robin- 
son, 14 Wis. 493; Wythes v. Lee, 3 Drew, 396; Rose v. Watson, 10 H. L. Cas. 672. In 
the principal case, strangely enough, though the whole consideration has been given, 
the equitable lien is better for plaintiff than specific performance. The result seems 
right. The plaintiff has an equitable title to half the premises. As M. charged the 
estate with a debt, her share should be taken first to pay that off, and so plaintiff should 
be allowed a lien on the proceeds of the sale after satisfaction of that debt. ° 


EVIDENCE — ANCIENT DOCUMENTS — PROOF OF CONTENTS.— Where an instru- 
ment itself would be admissible without proof of execution, being over thirty years old, 
aud its absence is satisfactorily accounted for, he/d, that evidence of its contents was 
(Ten) admissible without proof of execution. Walker v. Petersen, 33 S. W. Rep. 269 

Tex.). 

This is an interesting result from the application of two rules. The loss of the docu- 
ment being explained, secondary evidence of its contents was properly admitted, and, 
being an ancient document, proof of execution was unnecessary. 


EVIDENCE — HEARSAY. — To prove the age of a girl who had been abducted, the 
evidence of a school teacher, to whom the girl had told her age, was offered. It was 
rejected because the witness had to refer to her school record to show it, and without 
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the record could not remember it. /e/d, error. The court, following previous decisions, 
were of opinion that the witness should be allowed to read the record if her memory 
failed. People v. Brow, 35 N. Y. Supp. 10009. 

While not quarrelling with the court’s decision that witness might read the attested 
record, there is another obvious and fundamental objection to the admission of this evi- 
dence. The teacher was not one in a position to give direct evidence on the point in 
issue, and whatever she might say would be purely hearsay, and so assuredly inad- 
missible. A case much like the present in its facts, and correctly decided the other 
way, is Brain v. Preece, 11 M. & W. 773. 


EVIDENCE — SABBATH-BREAKING — BURDEN OF PROOF OF THE NECESSITY OF 
THE AcT. — On an indictment for Sabbath-breaking in working a pump and a fan ina 
mine on Sunday to keep it free from water and gas, it was Ae/d that the burden is on 
the defendant to prove that the work is one of necessity. Shipley v. State, 33 S. W. 
Rep. 107 (Ark.). 

The case seems to proceed on the ground that it is a fact peculiarly within the 
knowledge of the defendant ; if this were a general principle, a criminal would usually 
have to prove his own innocence. The true ground would seem to be that the duty of 
going forward with evidence is cast upon the defendant in order to rebut the natural 
inference that this is not a necessary operation. 


JURISDICTION OF SUPREME COURT ON APPEAL FROM A STATE CourT.—In an 
action for damages for ejection of plaintiff from a car, the conductor refusing to receive 
a worn ten-cent piece in payment of the fare, the jury found a verdict for the plaintiff. 
Judgment was affirmed by the Supreme Court of New Jersey. Defendant now appeals 
to the United States Supreme Court, contending that his right to do so is secured by 
Rev. Sts., § 709, providing that where any title, right, etc. is claimed under the Constitu- 
tion or laws of the United States, and the State court decides against such title, right, 
etc., a writ of error lies to the United States Supreme Court. //e/d, contention of de- 
fendant that the coin was not legal tender under the laws of the United States is not a 
claim to any right under such laws, but a denial of such claim; therefore the decision 
of the State court against the defendant is not against such a right so as to authorize 
a review by the Supreme Court of the United States. Jersey City & B. R. Co. v. Morgan, 
16 Sup. Ct. Rep. 276. 

It is to be noticed that a coin worn merely by natural abrasion is legal tender. The 
jury found the ten-cent piece to have been so worn. Defendant, though he denied that 
the coin was legal tender, did not set up any right under a United States law in ref- 
erence to the reduction in weight of silver coin by natural wear and tear. As he did 
not, he could not be said to have been denied any right under the laws of the United 
States. 


MUNICIPAL CORPORATIONS — LIABILITY FOR DEFECTIVE WATERWORKS. — eld, 
that a municipality which maintains a public system of waterworks under a power con- 
ferred by the State, is not liable for loss of property by fire caused by defective condition 
of the waterworks. Springfield Fire & Marine Insurance Co. v. Village of Keeseville, 
42 N. E. Rep. 405 (N. Y.). Sce Nores. 


PARTNERSHIP — GOODWILL — RIGHT OF RETIRING PARTNER TO SOLICIT Cus- 
TOMERS OF THE OLD FIRM.— The defendant, on becoming a partner in plaintiff's 
firm, agreed that the goodwill of the business should remain the property of the 
plaintiff. e/d¢, that plaintiff was entitled, on defendant’s retirement from the firm, to 
an injunction restraining the defendant, his partners, servants, or agents, from applying 
privately by letter, personally, or by a traveller to any person who was, prior to the 
dissolution of the firm, a customer of the firm, asking such customer to continue after 
dissolution of the firm to deal with the defendant, or not to deal with the plaintiffs. 
Trego v. Hunt, 12 The Times Law Rep. 80. See NOTEs. 


PERSONS— DAMAGES RECOVERABLE IN TORT BY MARRIED WoMAN. — fed, 
that, in an action of tort brought by a married woman for personal injuries, her impaired 
capacity to labor may be considered by the jury in estimating damages. Harmon v. 
Old Colony R. Co., 42 N. E. Rep. 505 (Mass.). See Nores. 


PERSONS — MARRIED WOMEN— STATUTE OF LiImITraTIONsS.—In an action for 
personal injuries to a married woman where the husband has to be made a nominal 
party, it was Ae/d that the action was not barred, though the statutory time had elapsed, 
since married women are expressly given a longer time by the statute. Fink v. Camp- 
bell, 70 Fed. Rep. 665. 

This case presents an example of the effect of the removal of the disabilities of 
married women, without at the same time giving them the corresponding burdens. 
2 Wood on Lim. § 240. 
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PERSONS — OBLIGATION OF HusBAND TO SUPPORT WIFE AND CHILD LIVING 
APART FROM Him. — Where, pending proceedings on a petition for divorce by a wife 
who with her minor daughter is living apart from her husband, temporary alimony 
is allowed, the court will presume such alimony was meant to include a physician’s 
bills for services to the wife and child, but anyway the husband cannot be charged 
without showing a contract by him to be so charged. Hyde v. Luienring, 65 N. W. 
Rep. 536 (Mich.). 

As the petition for divorce ultimately was dismissed, thus showing she left her hus- 
band without cause, the decision seems unquestionable. Had she left with cause, it 
is doubtful if the physician could have recovered for necessary attendance on the child, 
though for such attendance on the wife, generally speaking, he could. Reynolds v. Sweet- 
ser, 15 Gray, 78, holds that a wife leaving her husband with proper cause carries with 
her his credit, so as to make him responsible for the necessary expenses of both. This 
decision is due to the Massachusetts doctrine that a father is liable for necessaries 
furnished to his infant child without express contract on his part. At the common law 
no such liability accrued from the mere duty to support, which was regarded as a moral 
and not a legal duty. Shelton v. Sprugitt, 11 C. B. 452. The Massachusetts court 
thought it a legal duty. There are other decisions holding the duty a legal one. 79 
Ia. 15t, and cases cited. ‘But whether we follow the strict common law doctrine or 
not, the decision in the principal case would seem correct. 


PROPERTY — CONVEYANCE OF AN EXPECTANT ESTATE.—A son, for valuable 
consideration, executed a deed purporting to pass all the interest in his father’s estate 
which he then had, or might be entitled to on his father’s death. //e/d, that such con- 
veyance of a bare possibility, not coupled with an interest, was void. J/cCail’s 
Administrator v. Hampton et al., 32 S. W. Rep. 406 (Ky.). Sée Nores. 


PROPERTY — COVENANT OF WARRANTY — LIABILITY OF REMOTE WARRANTOR. 
— A. conveyed land to B. by warranty deed, reciting a consideration of $5,000. Really 
but $500 was paid. B. conveyed to C., and C. to D. D. was ejected by the possessor 
of a title paramount to A.’s._ D. sued A., and claimed to be entitled to recover the full 
consideration recited in the deed. edd, while a warrantor may show by parol as 
against his immediate grantee that the consideration was less than that recited in the 
deed, he cannot show it as against a remote grantee purchasing without notice. Ad/ison 
v. Pitkin, 33S. W. Rep. 293 (Tex.). 

In jurisdictions which limit the damages on a covenant of warranty to the considera- 
tion paid, the rule stated in the principal case is well settled. Greenvault v. Davis, 4 
Hill, 643, 649; Z/inors S. & S. Co. v. Bonner, 91 Ill. 114. The warrantor is estopped 
to deny the recital in his original deed, but probably the remote assignee would be 
allowed to show a real consideration greater than stated in the deed. 3 Sedg. Dam. 


(8th ed.), 103, (§ 965). 


PROPERTY — DEDICATION — EstToprEL. — He/d, that the sale of lots as bounding on 
an unopened street, appearing on the grantor’s map, is a complete dedication of that 
street to the public without acceptance or user, and that the lapse of twenty-three years 
is not an abandonment. A/ayor of Baltimore v. Frick, 33 Atl. Rep. 435 (Md.). 

In general, to create a public right the public must accept the offer by user or other- 
wise. But in the cases of a dedication by sale of lots with reference to the grantor’s 
map by the weight of authority the offer is heldirrevocable. 7yzs/ees, etc. v. Council of 
Hoboken, 33 N. J. L.13; Meter v. Portland C. Ry. Co., 16 Or. 500; Eliot, Roads, 89, 129. 
Cases of this kind fall into two classes ; (1) where a town site is laid out, and (2) where 
merely a small parcel of land is divided up. In the first class the purchasers of lots 
may be said to constitute the public. As the doctrine of irrevocability is rested on 
estoppel, it would seem to be a question, in the second class of cases more especially, 
whether the purchasers relied on an offer of the road-bed to the public to be used when 
occasion should justify it, or whether all they bargained for was a private right of way. 
See Angell on Highways, § 156. 


PROPERTY — DonaTio CAusA Mortis. — Testator, on the eve of departure on a 
journey for his health, handed certificates of stock to his nephew, saying, “I always 
intended that for you. . . . I don’t know whether I will ever come back or not... . 
I don’t think I can get over this disease. . . . I can’t expect it.” The nephew took 
the certificates and kept them till after the donor’s death, which, though it did not 
occur till his return from the journey, was due to the illness of which he complained. 
The certificates had no form of assignment indorsed on them. //e/d, a valid gift causa 
mortis was shown. Leyvson v. Davis, 42 Pac. Rep. 775 (Montana). 

The case is a plain one, as the gift was meant to be complete, the certificates were 
delivered, and the donor failed to recover from the illness from which he contemplated 
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death at the time of his gift. The learned and lengthly discussion by the court, which 
cites authorities from the times of Justinian to our own, makes the case interesting. 


PROPERTY — EJECTMENT — Possession. — Held, that, where title by descent was 
established by neither party, prior possession would prevail, and that building monu- 
ments about the land, which could not be fenced, and bringing lumber on it to build, 
was sufficient possession for this purpose, even though insufficient to establish title by 
adverse possession. A/ission of Immaculate Virgin v. Cronin, 36 N. Y. Supp. 77. 

The distinction here made between two kinds of possession, as though a physical dif- 
ference existed, is becoming quite common in the courts. It is generally thrown off, 
as it is here, by way of dictum, and is neither a real nor a desirable one to establish. See 
Hunter v. Starin, 26 Hun, 529, and Wheeler v. Spinola, 54 N. Y. at p. 387. No such 
distinction is recognized in Pollock on Possession. See Part II. chap. iii. § 17. The 
basis of the decision in this case*is thoroughly well established law. Tyler on Eject- 
ment, chap. iv. 


PROPERTY — FIXTURES — VENDOR’S LIEN AS AGAINST MORTGAGEE. — On a sale 
of mortgaged property, the vendors of machines placed in a mill partly before and 
partly after the mortgage, set up as a lien the condition of the purchase that title should 
remain in them until payment. The machines were held in place by bolts. edd, since 
they were placed in the building by the mortgagor to carry out its purpose, and were 
essential to its completeness, all the machines passed to the mortgagee. Cunningham 
v. Cureton, 23 S. E. Rep. 420 (Ga.). 

Three views are held on this question: one, that the lien on the fixtures prevails 
even against a mortgage subsequent to their annexation; 7ift v. Horton, §3 N. Y.377; 
another, in agreement with the principal case ; Clary v. Owen, 15 Gray, §22; and a third, 
that only those fixtures annexed prior to the mortgage pass by it; Davenport v. Shants, 
43 Vt. 546. The last, it is submitted, is the correct view, since it gives the mortgagee 
the security of all on which he advanccd his money, and at the same time protects, in 
part at least, the contract of the mortgagor with the vendor. 


PROPERTY — WILLS — ADEMPTION. — The testator devised his interest in a farm to 
defendants, and his personal property to plaintiff. Before the execution of the will the 
testator had contracted to sell the farm for $1,600 payable after his death, interest mean- 
while payable to himself. After the execution of the will testator executed a deed to 
the vendee, and took the vendee’s promissory note for $1,200 payable in one year. At 
the testator’s death the note, though due, remained unpaid. /7e/d, the devisees of the 
land were entitled to the note. /7ick v. Frick, 33 Atl. Rep. 462 (Md.). 

When a testator devises land which at the time of the execution of the will he is 
under contract to convey, he is held to intend that the devisee shall take not merely 
the legal title to the land, but also the testator’s rights under the contract of sale. 
Hence, if the testator dies, — the contract of sale remaining executory on both sides, — 
the devisee takes the land and will be entitled to the purchase money on the exe- 
cution of the contract. Wright v. Minshall, 72 Ul. 584; Woods v. Moore, 4 Sandf. 
579; Drent v. Vause,t ¥.& C. Ch. 580. If the testator has, during his life, conveyed 
the legal title to the vendee leaving the vendee’s part of the contract executory, it 
must follow that the devisee will still be entitled to the testator’s contract rights 
against the vendee, i. e. to collect and retain the purchase money. Further, it would 
seem that the devisee should succeed to the testator’s rights against the vendee, 
even though those rights have been modified by agreement betweeen the testator 
and vendee subsequent to the execution of the will. In the principal case, if the 
transaction at the time the land was deeded to the vendee ought to be regarded 
as an entirely new contract, rescinding the former contract, rather than as a mere modi- 
fication of the old contract, it is difficult to reconcile the decision with Pattison v. Pat- 
tison, t Myl. & K. 12. 


STATUTE OF FRAUDS — INCORPORATION BY REFERENCE. — Defendant’s real estate 
agent wrote him a letter informing him of an offer, but omitting the name of the pro- 
posed purchaser. Later the agent wrote to the defendant’s solicitor as follows: ‘ At 
Mr. Peter’s request I send you the name of the purchaser of the above. It is Mr. 
H. Burlinson.” Both notes were signed by the agent. In an action to enforce specific 
performance, Ae/d, the letters cannot be connected so as to satisfy the Statute of 
Frauds. otter v. Peters, 72 L. T. Rep. 624. See NoTeEs. 


SURETYSHIP — DISCHARGE OF SURETIES. — By the body of a bond, A., B., and C. 
were named as sureties, C.’s liability being fixed at £50. After the signing by A. and 
B., C. signed, and added after his name “ £25 only.” /Ze/d, this released the liability 
of A. and B., being a non-compliance with the conditions on which A. and B. signed. 
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And since C. only agreed to enter into a joint obligation, he is discharged also. F//is- 
mere Brewery Co. v. Cooper et al., [1896] 1 Q. B.75. 

The case is clearly right, but is interesting as an unusual application of the well 
settled rule indicated in the opinion, that an obligee cannot hold sureties when the 
execution is manifestly not in conformity with the conditions specified in the body of 
the instrument. See Brandt on Suretyship, § 411, for a collection of the authorities. 


TorTs — CONTRIBUTORY NEGLIGENCE. — DUTY OF PERSON CROSSING ELECTRIC 
STREET CAR LINES. — Plaintiff’s intestate alighted from defendant’s street car, and 
attempted to cross the other track behind the car, without looking for cars on this 
track. He was struck by a passing car and killed. The lower court charged the jury 
that the rule in regard to street railways was the same as that applied to steam rail- 
ways ; if the deceased by looking could have seen the approaching car, his omission to 
look was, as a matter of law, contributory negligence: Held, error. Inasmuch as elec- 
tric street cars run with less noise than steam cars, are within better control of those 
running them, and their approach is less apt to attract attention, it is a question for 
the jury whether an omission to look and listen before crossing the track is negligence 
or not. Dobe#tv. Troy City Ry. Co., 36 N. Y. Supp. 105. 

The New York Supreme Court does not seem inclined to extend the application of 
its peculiar doctrine of “ negligence as a matter of law” from failure to look and listen 
at a railway crossing. The inference of negligence as a fact from such conduct is doubt- 
less Jess strong in the case of street railways than of steam railways, and probably if the 
case is carried up the Court of Appeals will take the same view of it. 


TRUSTS — BREACH — LIABILITY OF TRUSTEE, — A trustee received a bribe of 
£300 for investing £3,000 of trust funds in certain securities. //e/d, (1) the trustee 
must account to the cestué for the bribe, and (2) must make good any depreciation in 
the value of the securities below £3,000, the purchase price. Jn re Smith, [1896] 1 
Ch. 71. 

It is well settled that a trustee will not be allowed to make use of his position as 
trustee as a source of profit for himself. Where a trustee received a bribe to resign his 
position and to recommend another as his successor, the trustee was held accountable 
to the cestui for the bribe received. Sugden v. Crosland, 3 Sm. & Gif. 192. On the 
second point decided in the principal case there seems to be no direct authority. If a 
trustee wrongfully invests part of the trust fund in a stock which appreciates and part 
in a stock which depreciates, in an action against him for breach of the trust, he cannot 
offset the gain to one fund against the loss to the other, but will be charged with the 
loss on the one fund undiminished by the gain on the other. Wiles v. Gresham, 2 
Drew, 258. The principal case goes but a step beyond this. The trustee’s liability in 
case there isa depreciation in the value of the trust securities below the purchase price, 
will not be diminished by the £300 bribe which he has been compelled to pay over into 
the trust fund. 





WILLS — EFFECT OF LEGATEE CAUSING DEATH OF TESTATOR — PROCEDURE. — 
Plaintiff, claiming land as one of testator’s heirs at law, brought an action for partition 
against the defendant, the devisee under testator’s will, alleging will to be void because 
defendant poisoned testator to realize the benefits of the will. //e/d, the killing of 
a testator by a devisee for the purpose of realizing under a will does not render the 
devise void, but merely authorizes equity to deprive the devisee of the property devised. 
Ellerson v. Westcott, 42 N. E. Rep. 540 (N. Y.). See NoTEs. 





REVIEWS. 


MERWIN ON Equity.—It is a matter of regret that it could possibly 
be inferred from the review of this book published last month that Mr. 
Merwin’s editors had not given credit to the sources used in the prepara- 
tion of their note on Privacy. As a matter of fact credit was given, and 
it was far from the intention of the reviewer to imply the contrary. 
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COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES, His- 
TORICAL AND JURIDICAL. By Roger Foster. Vol. I. Boston: The 
Boston Book Company. 1895. pp. viii, 713. 

Mr. Foster has undertaken a great work, great both in size and in impor- 
tance. One volume has already appeared, and although this is a book of 
some 700 pages, yet such is the fulness with which the author has treated 
the Constitution, that the volume is confined to a discussion of merely the 
preamble and the first three sections. Notes and appendices, throwing 
side lights and bringing out historical settings, have added to the mass of 
materials which go to make this work a searching commentary. In order 
to arrange all this matter in a workable system the author has, after a 
considerable Introduction, taken up the clauses of the Constitution in 
their order, and grouped his observations about these texts. Sometimes, 
as in the question of impeachment, clauses scattered through the instru- 
ment, but bearing on the topic in hand, are collected and treated under 
one heading. Even with this systematic arrangement the work will need 
a careful index. 

It is difficult to say how valuable this will be as a law book. It may be 
that the lawyer is not expected to rely on “ commentaries historical and 
juridical,” and indeed, so far as can be gathered from this first volume, 
the work is more for the student of political organizations and constitu- 
tional history than for the constitutional lawyer. To be sure, this volume 
hardly offers a fair test, as the first sections of the Constitution deal with 
political rather than with legal questions; yet when under the second 
section the author has an opportunity to deal with the question of direct 
taxes, he does so in the attitude rather of a historian than of a legal 
commentator. Moreover, in the introductory chapter, the origin of the 
power which our courts possess to deal with questions of constitutionality 
is indicated only by a passing remark here and there, whereas, were this 
intended to be a law book, it would have given more attention to this 
subject, which is at the foundation of all such judicial action. Whether 
future volumes may develop a more legal character or not, the work 
nevertheless cannot but be of great advantage to the lawyer in bringing 
out the historical aspect of the Constitution, for the element of interpreta- 
tion which enters so largely into questions of constitutional law would 
often amount to little more than guess-work, were it not for the assistance 
afforded by history. 

In spite of its fulness, the book reads easily. The expositions are 
clear, and the argumentative comments on questions of secession and on 
the political nature of the Constitution are forcible, and yet tempered by 
a just regard for all considerations. Not the least valuable part of the 
book is the interesting and often rare matter found in the notes. 

H. W. 





ELEMENTS OF Damaces. A Handbook for the Use of Students and 
Practitioners. By Arthur G. Sedgwick. Boston: Little, Brown, & Co. 
1896. (The Students’ Series.) pp. xvi, 336. 

“This book,” a companion volume to Beale’s Cases on Damages, “is 
an attempt to review the law of damages, to state its principles so far as 
possible in the form of rules or propositions of law, such as a court might 
lay down to a jury, . . . and to illustrate these by the cases from which 
they have been drawn.” ‘The author, however, has not confined himself 
merely to stating rules and giving illustrations, but, by discussing principles 
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very thoroughly before laying down propositions, has greatly improved on 
this otherwise Procrustean method. ‘The novel result is a combination of 
what is best in several systems, of discussions not only smooth and 
perspicuous, but readable and attractive, and of peculiarly felicitous 
propositions and terse, pertinent abstracts, the whole treated in a manner 
agreeable, and with a decided charm of its own. 

In substance, too, this work, helpful alike to students and practitioner, 
forms a notable addition to the valuable series of which it is the latest. 
Mr. Sedgwick’s knowledge of his, one might almost say, hereditary sub- 
ject, is of the widest, and his recognition of the scope of a work of this 
character is thorough and well sustained. It is in no sense an abridg- 
ment of the exhaustive ‘*‘ Sedgwick on Damages,” but a treatment based 
on very different considerations, with other purposes in mind. One is 
not, perhaps, ready to assent to all that is said; but even where Mr. 
Sedgwick’s views do not convince, they fail, not through his shortcomings, 
but ,through their own inherent weakness. The undesirable distinction 
between recovery of consequences in contract and tort is, it would seem, 
somewhat overstated, in view of the case of Welch v. Anderson, 61 L. J. 
(N. s.) Q. B. 167, while the author’s adherence to the doctrine of exem- 
plary damages might well be thought unfortunate. The topical arrange- 
ment of the work, moreover, is too conservative, rather unscientific, and 
not particularly happy for the student’s purpose; but these possible 
blemishes should avail little when weighed in the balance with its many 
positive virtues. D. A. E 





THE Law oF COLLATERAL AND DIRECT INHERITANCE, LEGACY, AND 
Succession Taxes. By Benj. F. Dos Passos, late Assistant District 
Attorney, New York County. Second edition. St. Paul, Minn.: 
West Publishing Co. 1895. 8vo, pp. xxii, 654. 

Five years ago the first edition of this work was published, and it 
speedily became the standard treatise on a subject of constantly growing 
importance. Inheritance tax laws have since been enacted in seven more 
States. As a result, there is much new material, all of which is incor- 
porated in the present volume. ‘The appendix contains a valuable col- 
lection of statutes. F R. G. D. 





AMERICAN ELEcTRICAL CasEs, with Annotations. Edited by William W. 
Morrill. Albany: Matthew Bender. 1895. Vol. IV., 1892-1894. 
8vo, pp. XXVi. gII. 

The work of collecting all the leading American cases which deal with 
electricity in its practical uses has now been brought nearly up to date. 
This volume, like its predecessors, is admirably arranged for reference, 
and with them constitutes an exceedingly valuable series. Nowhere else 
can one find the law of the telegraph and the street railway so con- 
veniently set forth. R. G. D. 





THe GREEN Bac. Vol. VII., 1895. Boston: The Boston Book Co. 
The latest bound volume of this clever law magazine has the same 
general appearance, both within and without, as had the previous volume. 
The high tone of its articles is maintained, and its sketches of courts, 
biographies of jurists, and general legal miscellany make it as interesting 
and amusing to the profession as ever. H.C. L. 





